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', OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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ATTORNEY GENERAL

Honoreble ¥alter Yurchison
County Attorney

Easkell County
Haakel 1 Texan
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Dear Sir:

Cpinion Ko, 0-446

4 pay said Clerk
services, said serv-
gsee £0 bde performed after

Ve aN should pay roo;ited
VA by t erk for sueh servioes

e U “be acodunted for by him as
‘ o8 of offiset 3. If the
first guestion is answered
the negative, may the Com-
rmisgioners' Court with the
\\\/// consent of the County Clerk
spiploy some person other than
<\ the County Clerk t¢© make such
\\ index?

etter of February 27, 1942, containing the
rirst a n of the ebove inquiries, and your telephone
osll in w oh e third inquiry was made is aocknowledged.
These ques 8 have had the study anéd the consideration of
this department.

The applicable statutes defining theée duties of
the County Clerk in relation to the Commissionerst' Court
are Articoles 1940, 2345 and 2349, Vernon's Annoteted Clvil
Statutes, which &re as followst
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Honorable ¥alter Murchison, Tace 2

".rticle 194C. They shell be ex-officice
clerxe of the commiseionere ccurt."

rirticle 23%453. The county olerk shell be
ex=-0ffiocio clerk of the commissioners court; and
he shall attend upon esch term of said conmis-
sioners courtj preserve and keep all bcoks, papers,
records and effeots belonging thereto, issue all
notices, writs and process necessary for the prop-
er exeoution of the powers and duties of the com-~
misajoners court, and perform all suoh other duties
as may bs prelcr{bad by law,"

"Ayrticle 2349, The ocurt shall require the
county clérk to keep suitable books in whioh shall
be recorded the procsedinge of euoh term of the
ocourt}] which reoord shall b2 read and signed after
sach term by the county judge, or ths member pre-
siding and attested by the olerk. The olerk shall
also reocord all authorized proceedings of the
scurt between tems; and suoh record shell be
read and signed on the firat Qay of the tern next
after such proceedings ocecurred.”

%e do not believe thease Erovisiona of the law or
any other pravizions thet we have been able to find were
intended to require the oclerk, or to permit the commisasion-
ers' court to require the ocounty olerk, as a pert of the
legal duthes of his office to cure the defecte or make up
for the deficiencies of one who mey have rreceded him in

his office.

¥e bese this opinion upon the deocision of the Su-
preme Court of Texas in ¥illis v. Jones, 11 Tex. 594. This
i3 a case wherein the Distriot Clerk of Gonzales County,
Texas, in 1854 sued his predecessor in office for work per-
formed by him in bringing ur to date records which such pre-
decessor had negligently failed and omitted to enter, snd
which the District Clerk bringing the suit had voluntarily
entered properly and brought down to date. The Lupreme
Court held that he e¢ould not recover f4r the resson given
by Judge Lipsccab as followst

"%e know of 4o law, Yeqiimng the present
clerk to supply the :&uiua sumitted by hils pre-
decessor; and if such delinguencies actually oo-
curred, the delinquent slerk is responsiidy
his bond, and not to his suscessor in offi
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Although bls desision was rendered a long time ago
we have found no case and no eot of the Legislature overruling
it, snd, althouzh the decision was rendered in e case in-
volving the District Clerk we think thet in the ebsende of an
opinion of the court or of a statute to the contrery the rule
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would be the same in cese of a County Clerk.

It is well settled law in the Stgte of Texas that
the coxmissioners' court is & ocourt of lizited jurisdioction
and derives its rowers only by express provisicns of the Con-
stitution and the statutes or from necessary implication found
within the constitutionsl and stetutory provisions. The Con-
stitutlion, Article V, Section 18, gives the commissioners*
court jurisdiction over ell ocounty business., 4i part of said
Soogigf 18, of irticle V, Constitution of Texas, is set out
as followm:

"+ « « The oounty ocommissioners so chosen,
with the county judge, ag presiding officer
shall compose the Younty Commissioners COuri.
which shall exeroise suoch powers and jurisdic-
tion over all county business, a8 is conferred
by this Constitution aend the laws of the State,
or a8 may be hereafter presoribed.”

we have many decisions of the courts of Texas em-
Ploying the phrase “county business" as used in this consti-
tuticnal provision and these copinions have given many various
definitions of the term as it related to the particular matters
and feots then before them for adjudication., However, we do
not yet have, and perhaps never shall have, any complete or
all-inclusive definition that ocould be gaid to olearly set
out the boundaries of the area of action of the commissioners’
court, and of which {t muld be s&id regarding any conceivable
situation in which such court might be called upon to teke
action: "Thie is, or, this 18 not, ‘county dusiness'."

It may be safely seid, however, that the commis~-
sicners' court is the governing body of the county with juris-
dietion thst touches in some respect slmost every feature of
the county's business, see Fhlinger v. Clark, 8 5. ¥. (24)
686; end thes court has full and gensrel charge of the business
of the county, Cuasset v. Nueces County, 238 £, ¥, 857. And
the term “county business” should be givon a broad and liberal
construction sc as not to defeat the puyposes of the law.
Glenn v. Dalles County Eois D''Are Islend leves Dist,, E73

f. %, 137~148,
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¥e have been unsgble to find any euthority specifi-
cally suthorizing the Commissioners' Court to employ any
person to index the minutes of the Conmissionera' Court
other then the County Clerk himself. e think it is clear,
however, in view of the cpinion of the Suprerme Court in
%*i1lis v. Jones, supra, thet it is not the duty of the
presgent County Clerk to bring ur to date the indexes whiah
his predecessor failed to make, We take the view that if
it iz necessary for the good of the county, that these in-
dexes be broucht up to date, and your letter indicetes that
it i{s negessery, the business of arranging for their being
brought up to date would be county husiness within the pur-
view of the constitutional provisicn hereinabove set out,

You are advised that it is the opinion of this
department that the Ocmmissioners' Court could under the
powers apd jurisdiction of county business conferred by the
Constitution and the laws of this State employ either the
County Clerk, provided the work is dcne bhy the County Clerk
at & time the regular duties of his offioce do not require
his attention, or by .a third person employed by the Commis-
sloners® Court for the specific purpose of making these
indexes by and with the consent of the County Clerk. It ie
our further opinion that, since as pointed out above, the
bringing up to date of these indexes is not & part of the
duties imppsed upon the County Clerk by law, suah compensa-
tion es L2 might be pald for this extra work would not be
chargeable ageianst his account as part of his fees of office.

It should be kept in mind that if the Commissioners'
Court employs some third perscn to performm this work, the
person 8o amgloyad should have the approvel of, and the Com~
missicners' Court in sc engaging him, should have the con-
sent of the County Clerk for the reaszon that the County Clerk
is the guardian and custcdian of tha recoxds of his office :
gnd he is responsible for the care and safe-keeping of the
same irrespective of who may be using them or performing

work upon thenm.

It should hers be pointed out that this opinion
ie predicated upon the fsat and the finding that it is not
the dusy of the Oounty Clerk to bring up to date indexes
to the Commissioners! Court's minutes whieh his predecessor
foiled to mske and should be distinguished from cusea where~
in the County Clerk is required as pert of the duties of
his office and to renew and replece old and worn regords
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and indexes. These last Jdutles sre rlsced upon the County
Clerk by the statutes and are part of the work for which
his fees of office are psaid.

It 48 only becasuss of our view under the faots
presented by you, that the work here to be done is not the
duty of the County Clerk under the law that the fasts here
can be distinguished from the cases of Tarrant County v.
Rogers, 1l&5 S, %, 592 (Sup. Ct. 135 &, %. 110), and Tarrant
county v. Putler, 80 S, *, 666, in bdoth of which cases it
wag held that the Commissioners' Court had nc power to em-~
ploy the County Clerk and to pay him & sum of money over
and above the regular fees or salary of his office for making
new and improved indexes since under the faats in those
casas it was the regular loegal duty of the County Clerk to
make the indexes in queastion.

Yours very truly

$ZROVED APR 24, 1942 " ATTORNEY GENERAL OF TEXAS
‘ - t.. /: /M ) -

FTRST ASSISTANT
LETORNEY GENERAT,

Tobert F. Cherry
TS5 OPINIQN Assistant
LSLRD AMD

RF¥CLY TALYET oy

HEed v}

C id
L - ":"'_N\ g -

;’/-'

L

';z"\éﬁki;;;i;65ﬁ'5




