TE ATTORNEY GENERAL
| OF MEXAS

AUSTIN 11, TEXAS

ATTORNEY GENERAY,.

State Board of Education
- Austin, Texas

Attention: Gaynor Kendall, Investment Counsel

Dear Sir: Opinion Ro. 0-4490

- Re: Construction of the 7% debt
ratio limitatlon provided by
Article 2671, R.C.3., for
eligibllity of bonds which may
be purchased for the Permanent
Free School Fund as applied to
the total indebtedness of cities
for municlpal and school purposes.

We have your letter of March 6th requesting our opinion on the
above quesation, which reads:

"By Article 2669, Revised Civil Statutes of 1925, as smended
by Chapter 278, Acts of the Regular Session of the Forty-first legla-
lature, the State Board of Education is authorized and empowered to
invest the Permanent Free School Fund of the State in bonds of ‘inde-
pendent or common schocl districts, *#% and the bonds of incorporated
cities and towns *#*,' Tt ig provided, however, by Ariticle 2671 as
amended that 'no bonds, obligations, or pledges *%*% ghall be so
purchased when the indebtedness of the county, city, precinct or
district lssuing sams, inclusive of those offered, shall exceed seven
(7%) per cent of the assessed valuation of the real estate therein,®
The State Board of Education 1s desirous of obtalning a comstruction
of the guoted limitation in comnnectlon with the following questlons:

1.

"Where a city has extended its boundaries for school purposes
only, 1s the indebtedness for waterworks and other municipal
purposes outstanding against the city which is included within
the boundaries of the school district to be included and comblned

"with the debt against the school district in determining whether
the bondas of the school district thus established are eligible for
purchase under the limitation above quoted. In other words, ls
the city as a munlclpality a separate iseuing agency from the
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school district created by the extension of the boundariles
of the c¢ity for school purposes only?

"(a) Does any distinction obtein in this connection
between cltles of 5,000 population and less, operating under
general laws, and home-rule cities whilich have assumed control
of thelr schools?

2,

"Where a clty has assumed control of 1ts schools, and
the boundarles of the district so cgreated and those of the
city are coterminous 1is the Indebtedness for school bulldings
to be Included and comblined with the debt exlsting against
the clty for munlcipal purposes in determining whether bonds are
eligible for purchase under the limitetion above quoted. In
other words, 1s the clty a separate lssulng agency from the
independent school district of which it has asswmed control?

"(a) Does any distinction obtain in this connection
between clties of 5,000 population and less, operating under
general laws, and home-rule clties which have assumed control
of their aschools?”

The several questlons submitted by you resolve themselves to a
construction of the underlined portion of Article 2671, R. C. S., 1925,
as amended, quoted below, as applled to a clty or town which has {under
the authority of Article 11, Section 10 of the Texas Constlitution) mcquired
the status of "a separate and independent school district"™ in addition %o
its ordinary municipal character. Such a municipality controlled "separ-
ate and independent school district" may be elther coterminoms with the
municipal boundaries of such clty (Article 2768, R. C. S., 1925; Temple
Independent School District v. Procter, 97 S.W. (2d) 1047, writ of error
refused) or it may extend over an aresa greater than that of the munici-
pality proper (Article 2803, R. C. S., 19255 Bosech v. Byrom, 83 S.W.
18; Snyder v. Baird Independent School District, 102 Tex. 4, 111 S.W. T723).

Article 2671, as last amended by Acts 1939, 46th Leglslature,
page 276, reads: '

"The Comptroller of State Board shall carefully examine
the bonds, ohlligations, or pledges so offered and investlgate
the facta tending to show the valldity thereof; and such Board
may decline to purchase same unless satisfied that they are a
pafe and proper Investment for such fund. XNo bonds, obligations,
or pledges shall be so purchased that bear less than two and
one-half (24%) per cent interest. No bonds, obligations, or
pledges except those of the United States, the State of Texas, and
the University of Texas, shall be so purchased when the Indebted-
ness of the county, ¢lity. precinct or dlstrict lssuing same,
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inclusive of those so offered, shall exceed seven ”ﬁ) per
cent of the assessed value of the real estate therein. If
defanlt be made in the payment of interest due upon such bonds,
obligations, or pledges, the State Board of Education may at
any time prior t¢ the payment of such overdus interest elect
to treat the principal as due, and the same shall thereupon,
at the option of said Board, become due and payable; and
payment of both such principal and interest shall in all cases
be enforced 1n the manner provided by law, and the right to
enforce such collectlion shall never be barred by any law or
limitation whatever."

The wording of the above provision has been changed to some
extent since 1ts original enactment in 1905 in the course of three
amendments and two codifications (1909, 1911, 1925, 1929, end 1939),
but except for changes to make eligible the bonds of additional govern-
mental agencies, the apparent purpose of the underlined portiomn of
Article 2671 as quoted above 1s no different from what it was ap origi-
nally enacted in Section 4 of 8.B. 218, Chapter 12k, page 263, Acts 1905,
Regular Session, 29th Leglislature, reading:

". . . and no county bonde or bonds of any incorporated
city or independent school district shall be purchased as an
investment for the permanent public free school fund when the
Indebtedness of such county, incorporated city or independent
school district, inclusive of the bonds so qffered, shall exceed
seven per cent of the assessed value of the real estate in such
county or incorporated city or independent school district, . . .”

It is to be noted that the elligibllity of honda for purchase by
the permanent public free school fund (es defined in the original enact-
ment in 1905 and in all subsequent amendments thereto including Article
2671, R.C.S., 1925, as now constituted) does not require that the real
estate within the political subdivision constituting the lssulng agency
shall not be encumbered beyond 7% of its assessed value for all public
debta; but it requires only that the debt ratio of the particular political
subdivision whose bonds are considered for purchase be not in exceass of
7% of the assessed value of the real estate within that particular aub-
division. For example, the real estate within a particular
independent school district may be encumbered by the tond issues us we
county, a road district and a drainage district embracing or overlapping
this same real estate, constituting a total indebtedness far in excess of
7% of 1ts assessed value, and yet the bonds of the independent school
district would still be eligible so long as the school district indebted-
ness (considered independently of the indebtedness of other overlapping
political subdivisions) did not exceed 7% of the assessed valuation of
the school district. Our préblem, therefore, is to determine whether the
independent school district created when a city assumes control of the
schools within 1te limits (under the authority of Article 11, Section 10
of the Constitution) is in fact an independent school district and a
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geparate political entity as distinguished from the munlcipality which
has assumed control thereof. If such & school district constitutes

a "district” as diatinguished from a "oity," as those words are found

in Article 2671, then the indebtedness of the siiy for municipal pur-
voses 18 not %o be lumped with the indsbtedness of the city in 1its
capacity as an independent school district in applying the 7% debt ratio
requirement. It may be helpful to ascertain the legislative intent with
respect to the 7% debt ratio limitation by referring to the enactment
wheresin this requirement first appearsd. This was 8.B, 24.8, Chaptsr 124 ’
page 263, Acts 1905, Regular Session, 29th Legislature, which act was a
comprehensive statute providing for a complete system of public free
schools in Texas. Let us examine sald Act to see vhether the legislature
regarded the school eystem of & c¢ity which had assumed control of its
schools as an integral part of the munlcipality or whether it treated the
school mo controlled as a separate and Independent school district.

In other parts of this Act the leglslature made detalled provi-
sion for the creation and operation of schocls under the control of cities
end towns, and these provisions temd to indicate that the Leglslature
regarded such municipal school districts as separate and distinct entltles,
apart from the municipal functlone of the cities under whose control they
were placed.

For example, Section 136 of the Act provided that in clties and
townes which had assumed control of the schools within their limits, "such
exclusive control and management . . . shall be in & board of trustees,"”
and the title to all school property shall be vested in such board, and
", . . such board of trustees shallconstitute a body corporate. . .”

Sectlon 137 provided that the pro rata part of the avallable
school fund and all taxes levied for school purposes shall be paid “directly
t¢ the Treasurer of the board of trustees . . . and the mayor and councll
or board of alderman of such city or town shall have no power or control
of such funds."

Of special significance in this respect is Section 1k of the
Act vwhich reads:

"Schools thus organized and provided for by lncorporated
cities and towns shall be subject to the general laws, so far as
the same are applicable; but each city or town having control of
schools within its llmits shall constitute a separate school dis-
irict and may provide for the organization of schools and the
appropriation of ite school funds in such manmner as may be best
suited to 1ts population and condition.” (Emphasis ours) (Said
section 144 18 the legislatuve ancestor of Article 2768, R.C.S.,

1925} .
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Section 148 provided for the extension of the corporate limits
of such oity or towns "for school purposes only,"” and stated that "the
added territory shall not affeot the clty debts or busineas relations in
any manner whatsocever, except for school purposes as provided above.”

it seems to ue, that the provisions above referred to in the
1905 enactment which contained for the first time the 7% debt limitetion
upon bonds which are to be purchased by the permanent public free school
fund, clearly indicates that the Leglslature regarded the school system
of a cilty or town which had assumed control of ite schools as an indepen-
dent school district and a separate apd distinct govermmental entity fram
the municipal corporation proper; so that in applying the 7% debt ratio
provision to such a city due regard must be given to its dual character
to the end that the 7% provisions should be applied separately to each
of the governmental entitles and not to the clsy and the school district
taken together.

While the precise question with reference to the construction of
the 7% debt limitation has never been before the appellate courts of Texas,
our courts have consistenily recognized the dusl entities of cities and
gchool districts which have been authorized under Article l1ll, Section 10
of our Constitution, and iIn every instance the court has glven effect to
the separate entltles involved.

Thue in Love v. City of Dallas, 120 Tex. 351, 40 S.W. (2d) 20,
Chief Justice Cureton declared, at page 356

"The City of Dallas is a municipal corporation, chartered
under the laws of the state, has assumed control of ite public
schoocls, and as such is to be regarded as an 1ndependent school
district.”

In dealing with schools which are under the control and manage-
ment of citles the courts have consistently held that the rate of tex
which may be levied for school purposes in such citiea 1is limited by
Article T, Section 3 of the Conetitution of Texas which relates to schools
and is not controlled by Article 8, S8ection 9 of the Comstitution, which
1imits the tex rate of counties, cities and towms. In other words, In
this respect, the courts have treated schools under the management and
control of cltles as school districts rather than as a part of the clties
under vhose control the aschools are operated.

The first of these cases is Houston v. Gonzales Independent
School District, declded by the Comnmission of Appeals in 1921, 229 S.W.
467. The City of Gonzales, while exercising control of 1ts schools had
issued bonds for the erectlon of school huildings which required a tax
levy of 17¢. Thereafter, the legislature, by special Act, divested the
City of Gonzales of control of 1ts schcols and created the Gonzales
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attempted to levy & 40¢ tax on the property of the entire district. The
Court held that the new tax was valld only to the extent of 33¢ because
at that time, Article 7, Section 3 of our Constitution limited taxes for
8chool purposes to 50¢ so that the school district could levy only 33¢
in addition to the 17¢ previously levied by the City of Gonzales while
in control of 1ite schools. The court held that the 17¢ tax originally
levied by the oity for school purposes was a school tax authorized and
limited by Article 7, Section 3 of the Constitution, and not a city tax
limited by Article 8, Section 9 (which limits countles, cities snd towns
to 25¢ "for the errection of public bulldings, sewers, waterworks and
other improvements"). Spencer, J., speeking for the court at page 468,
sald:

"The beneficial title to the property of the Gonzales
School district as originally formed was In the peopls thereof -
. the mayor merely holding the seame 1n trust for the scle use of the
" schools ~ and the Legislature could, without any wise disturbing
such title, change the trustees, as was done by the gpecial act."

And at page 469:

“The bonded indsbtedness being for school purposes, the
17¢ tax levy necessary to pay the interest thereon and provide
& sinking fund, to retire same at maturity, iz a limitation
upon the taxing power of the district, but not a limitation
upon the city of Gonzales for bullding purposes.”

The leading case annquncing the doctrine of the dual nature of
a city which has assumed control of 1ts schools is City of Rockiale v.
Cureton, declded by the Texas Supreme Court in 1921, 111 Tex. 136, 229
S.W, 852. We quote from the court's statement of the facts In this cases:

"Prior to 1918, the city of Rockdale, incorporated under
the general laws, had assumed the control of ites public schools.
The effect of this action was to constltute 1t, for school
purposes, an independent school district. Article 2871.

"It had never extended its city boundaries for school
purposes.”

This was an action to compel the Attorney Genseral by mandamus
to approve a $75,000 bond issue which he had refused to approve for the
reason that the tex necessary to pay the same would exceed the clty's
25¢ tax limit for improvements, imposed by Article 8, Section 9 of 'the
Constitution. The court granted the mandamus for the reason that the
tax of such a clty for school purposes is not limited by Article 8, Sec-
tion 9, but by Article 7, Section 3 of the Constitution. We quote from
the opinion of Chief Justice Phillips:
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“The Constitution (Section 10 of Article 11) has

empowered the Legislature to constitute any town or city

- an independent school district. The Legislature, therefore,
had the power to say as i1t has done in Article 2871, that a oity
or town teking over control of its public schools shall conati-
tute such a district. There may thus be conferred upon a city
a dual character, and with such character, dual powers. There
could have been no purpose in authorizing the creation of
towns and citiea as independent school dlatricts - a recog-
nized separate class of municipal corporations with individual
powers, unless In that capacity they were to have the powers
of such districts.

"The city of Rockdale had lawfully acquired this dual
character. It had powers strictly as a municlipality, to Dbe
exercissd for strilotly munlcipal purposes; and it had its
powers as & duly constituted Independent school district.
The two are not to be confused.”

In M. K. & T. R. R. Co. of Texas v. City of Whitesboro, (1926)
287 S, W. 904, the Texas Commission of Appeals again declared that the
tax rate for clties which have assumed control of thelr aschools is
controlled by Article 7, Section 3 of tha Constitution both before and
after such city may have extended 1ts limlta for school purposes only.
Bishop, J., at page 906, said:

"The municipal corporation and the independent school
district are distinct, though they are both under the control
of the same officers.”

It may appear that City of Athens v. Moody, (1926} 115 Tex.
247, 280 S.W. 514, by the Commission of Appeals, 1s in conflict with
the doctrine ammounced by the preceding cases which recognize the dual
nature of cities which have assumed control of their schools. A care-
ful analysis of this case, however, Indicates that 1t does not disavow
the dual nature of citles having control of their schools, but merely
recognizes the $1.50 limitation on the tax rate of cities having &
population of less than 5,000 for both achool and municlpal purposes,
pursuant to the express language of the staiute there under consideration
(Section 3 of Chapter 9, Acts 1921, 37th Leglslature, which is now
codified as Article 1027, R.C.S., 1925).

Again we find the courts declaring that those eligible to vote
on an increase in taxes for school purposes in citles which have assumed
control of thelr schools 1s to be governed by Article 7, Section 3 of the
Constitution relating to school districts rathér than to the provisions
relating to cities. .
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In City of Fort Worth v. Zane-Cettl (1925), 278 S.W. 183,
the Texas Commission of Appeels held that an election to increase
the tax rate for school purpoees in Fort Worth (which has assumed
control of its sohools) must be by the "qualified property tax paying
voters” as provided by Article T, Section 3 of the Comstitution, inatead
of by the "qualified voters” as provided by Fort Worth's home-rule
charter. Said Niohals J., at page 1843

"The source of the legislative power to create, or
define an independent school district is to be foumd in
Section 3, Article 7 of the Constitution. Such a district
is a municipal corporation, sul generis. City of Rockdale
v. Cureton, Attorney General, 11l Tex. 136, 229 S.W. 852.
The territory of a clty and the territory of & district may be
exactly coincldent, and for the distinctive purposes, separate
governments may be provided to operate separately, but harmoni-
ously, within the common orbit. Simmons v. Lightfoot, Attormey
General, 105 Tex. 212, 215, 146 S.,W. 871; Munson v. Looney,
Attorney Gensral, 107 Tex. 263, 268, 172 S.W. 1102, 177 S.W.
1193. Or, in virtue of the terms of Section 10, Article 11,
of the Constitution, and for the convenient administrative
purposes, ‘the legislature may constitute any city or towm
a8 separate and independent school district.' Such a combination
of the two municipal corporations, each sul generis, does not
take from either its distinctive features.”

In Treaccar v. City of Galveston, (Galveston Court of Civil
Appea.ls » 1930, writ of error refused) 28 S.W, (24) 887, the court held
that an additional school tax in the City of Galveston was valild when
based upon a vote of "a majority of the gualified tax paying voters of
the district voting at an election” as provided by Article 7, Section 3
of the Conatitutlon, even though thls electlion did not satisfy the
requirement of Article 1l, Section 10 of the Comstitution, that "two-
thirds of the tax payers of such cilty or town shall vote for such tax,”
thereby further indicating that city-controlled schools are treated for
election purposes as "school districts” rather than as "cities." We
quote from the opinion of Pleasants, C. J., at page 891:

"The City of Galveston 1s one of the school districts
of the State, created as such in the manner provided by our
Constitution and legislative acts, and in 1ts capacity as a
schocl district it cannot be denled the rights and privileges
glven by the Constitutlion to all other achool districts in the
state, It cannot he held that because 1t is an Incorporated
clty having a special munlicipal charter that its constitutional
powers as & free school dlstrict of the State are in any way
leasened or restricted. We think this question is settled by
the opinion of our Supreme Court in the case of Rockdale v.
Cureton, 11l Tex, 136, 229 S.W. 852."
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We wish to olite only a few additional cases which further
indicate that city-controlled schools are to be treated as independent
school districts rather than as integral parts of the cities.

. In City of Fort Worth v, Cureton, (1920) 110 Tex. 590, 222

8.W. 531, the Supreme Court construed the charter of the oity of Fort
Worth which limited the tax rate for all purposes to $1.75 "inclusive

of the school tax that may be levied by the board of trustees of public
schools as provided by this. Act" soc as to authorize an increase in the
combined tax rate when the tax rate for school purposes only was increased
by charter amendment. The court alluded to the dual character of a city
vhich has control of its schools and deglared that the charter should not
be construed so as to reduce the authorized tax rate for general municipal
purposes in the event of an Increase in the rate for school purposes only.

- In City of Belton v. Ee.rris Trust & Savings Benk, 273 S.W.
91# (affirmed by the Texas Commission of Appeals, 283 S.W. 164) the
Austin Court of Civil Appeals held that a charter provision authorizing
e $1,50 tax rate without stating its purpose, had reference to taxation
for general municipal purposes under the home-rule amendment, and had no
. relation vhatever to the city's taxing pover ag an independent aohool
district.

© The Austin Court of Givil'Anpea.ls, in Temple Independent School
District v. Procter, (1936) 97 S.W. (2d) 1047, (writ of error refused),
held that the validity of a contraci between the Superintendent ot Scnaols
in Temple and the school board (which was appointed by the citv council;
Temple having agsumed control of its schools) was to be govermed not by
the city charter but by the statutes relating to school affairs., In this
case Judge Baugh declared, at page 1053:

"It is now settled, however, that, where such city does
asgume control of its schools, such control so far as the achools
are concemrmed, doea not become merged into and become & part of the
municlipal government as such. And where the city commissioners or
city council retains contrel of lte public echools 1t acta in a
dual capacity - one as a governing body of the city in its status
as & mumnlclipality, and the other as the controlling or governing
board of 1ts schools, The two capacities are not to.be confused.
City of Rockdale v, Cureton, 111 Tex. 136,139, 229 S.W. 852; City
of Fort Worth v. Zane-Cetti, (Tex. Comm. App.) 278 S.W. 183. Inso-
far as it acts In ite strictly municipal governmental capacity,
its powers are referable to Article 11 of the Constitution and
title 28 of the R. S, (Article 961, et seq., as amended (Vernon's
Amnotated Civil Statutes, Article 961, et seq.)). Whereas, in the
menagement and control of 1ta schoels, lts powers are referabls
to Article 7 of the Constitution and Title 49 of the R. S. (Article
2584, et seq., as amended (Vernon's Annotated Civil Statutes, Article

258k, et seq.)).”
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The separate and distlnct character of a clty school district

‘and the ¢ity under whose control 1t is operated 1s most forsefully

illustrated by the case of City of El1l Paso v. Carrcoll by the El Pamso
Court of Civil Appeals, (1937) 108 8.W. (24) 251, (writ of error refused)
wherein 1t was held that the City of El1 Paso was not authorized to take

$54%,000 out of the general fumd for municipal purposes and loan this

money to the school dimtrict which was undexr the control of the sity, for
the reason that the achool district so constituted and the city were two
separate govermmental entities and their respective finances should be kept
distinct and separate. _

Based upon & statutory construction of Article 2671 by looking
to other gections of the Act of 1905 whereby the 7% debt ratio limitation
was filrst enacted, and based upon the unbroken line of aunthority of the
Texas courts helding that the municipal functions of a ¢ity mmest at all
times be kept separete and apart fram the school district of which 1t has
assumed contrel, it is our opinion that in construlng Article 2671 we

" should give effect to this separate character of the two governmental enti.-

ties. We believe, therefore, that 1f the debt ratio of a city, independent
of the indebtednese which may have been created for school purposes, is
below T%, then the bonds of such cilty are eligible for purchase by the
rermanent free achcool find; and likewlse, that if the indebtedness of a
city for school purposes only, is less than 7% of the assessed valuation
of the real property therein, independent of the debte of the city for
municipal purposes, then in auch event, the bonds of the clty lssued for
school purposes only are eligible for investment in the permanent free
school fimd. We belleve no distinction existes insofar as the construction
of this statute 18 concerned between cities having a population greater or
less than 5,000. KNor do we believe that any distinction is to be drawn in
this respect between those citles which have extended thelr boundaries for
school purposes only, and those cities whose boundaries for school and
mmicipal purposes are coterminous. In all such casea it is our opinion
that the city a8 a municipality is a separate issuing agency from the
school district under the comtrol of such city and the bonded indebtedness
of each should be looked to independently of the combined bonded indebted-
ness of the two governmental units I1n applying the 7% debt ratio limita-
tion of Article 2671,

APPROVED APR. 28, 1942 Yours very truly
/s/ Grover Sellers : ATTORNEY GENERAL OF TEXAS
FIRST ASSISTANT - By /s/ Walter R. Koch
ATTORNEY GENERAL Walter R. Koch

: : Agslatant
WRK:1db-ds

AFPROVED OPINION COMMITTEE BY /s/ B.W.B. CHAIRMAN
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