OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNIY GENERAL

Honorable J. 3, Murchistn, Exeoutive Direct
state Dopartment of Fublic Welfare
Austin, Toxes

Dear 8ir:

In your lotter of X
opinion on the application ta
principles disgussed in oQr of
the residencs requlresents \pravid
47¢th chulnmc, tor aligi.b :

1 2 Yialt to Cu AP
wap’ heF Intentioh w mu to
‘' ¢alifornia .she mwt ’
e sxd was unsdle to Foetum, 3
Rughter with whom she was e
this a-puwnt that she was mbln 40
R but’ woum return as -oou as w

‘pneation for ssasistanae be nmi ered.

wghis appliosnt had ccmpud with that seation
of the law stating that « person must have lived in
the Ftate for five years out of the nine preceding
- the application, but was adbsent from the awu for
the ems:.n eighteen months ocunng the Aate of -
the Tiling of her a 9{}}0:&0&. The Départment has
uuuraomzu established that thare wes no inten-
tion on the part of this spplicant to mbandon hev
residence in Téxas and her absence from the sState

was purely unavoidable,

HO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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- wIn your Opinion No, O-4£64, next to the
last paragraph, you state that‘while ocontinuous
rhysical presence is not required, the person

must be physioally present in this State under such
circumgtances and for such a substantial part of the
time period involved as wil) reasonably indicate
that Texas is in raot, as well as intention, his
fixed and permanent place of adode during the
entire period required.*

*In the light of this opinion, does this appli-
gant meet that requirement?

"Does the above quotation from your opinion
mean that to be eligidble a person must have been
ie¢ gresont for at least a part of the

per ol time apecified in the law? :

_ vcan ths #tate Department construe this
cpinion to mean that if the appliicant has re- ’
sided in the State of Texas for a substantizl part
'~ of the five years out of the nine immediately pre~. =
- -i-geftdngithe applioation;~this ‘Wi 11 sufrics tor = '
residence, notwithstanding the faect that she has
not been physiecally present within the State v
any part of the twelve months immediately preded-
ing the application?* ' : : ' '

' 'Sootion 51b of Artiole III of the GConstitution pro-
vides in pars? _

4

", « o provided further that the requirements
for leagth of time of actual residence in Texas
ahall never be less than five (5) years during

_the nine (9) years fmmediately preceding the appli-
cation for old-sge agsistanos and sontinuously ror
ox;c (1) yoear immediately preceding such applica-
tion." :

wActual residence” in the foregoing provision must
of necessity appliy to the one year as well as the five year
requirement. The same rule of intent plus physiocal presence
is applicable to both requirements, We outlined this rule
in tge passage from our Opinion No., O-4864 which you quoted
in your letter as set out above.

: we £ind this same rule announced by the Texas courts
in construing the statutes presaribing residence requirements
in divorace actions. In Dlckinson v, Dickinson, 138 3. W. 2095,



i

-

;
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J’uﬁe Fly, speaking for the San Antonio Court of civil Appoah,
said:

*There can be no doubt, we think, that the
statute demands an actusl residence for the six
months, as distinguished from a legal residenoce,
which may be maintained in one plase while actual~
ly living in another, As sald by this acourt in
$¢ichael v. Michael, 34 Tex, Civ. App. 630, 79
S. W 743 *It was intended by the statuts not
only to compel an motual, good faith inhabitaney
of this stase, but an actual residence in the
.ecounty where the suit for divorce is inautum,
upor the part of the party seeking the divorce.!?

In construing a similar statute the .mprm court
of Fentucky in Tipton v. Tipton, 87 Ky. 243, 8

S. W. 440, held that aotual residence is requirod.
In Haymond v. Haymond, 74 Tex. 414, 18 S. W. 90,
it was held -that a tenporurr absence from the
ocounty would not affect the right ¢o0 maintain the
suit, but 1t cannot be a temporary residence when
aine-tenths of the six months next yprec the
£iling of .the suit is spent out of the gounty and
atate., The oondition to which a party seeking a
divorce ia subjeqted of residence in the gounty for
8ix months next prededing the riling of his peti-
tion is absolute, There 1s no escape from it,

The residence must be actual; it muat be continuous.
It is not necessary that every day nor perchasce every
woek must be passed in the oounty, but the bulk of
the time must be passed therein,®

ADP these principles to the rast situation pre-
sented, it is our opinion that the appliocant does not mest the
requirement of "astusl residenge . . . for one (1) year immed-
iately preceding” her a gpnoation. ?ho applicant must be
‘guo-uz present in the state for a substantial part of the

periods specified in the law irrespective of the
reasons for her adssnce or her intention te retura.

we quote the second faot situation as presented by -
yous '

“An ap{ncnnt whe ruidod in the gtate of
Texas for fifteen or twenty yedars, or psrhaps even
longer, was convicted of a Federdl orime and sentenced
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t0 the rederal Penituntinry at Loanmrth
Xansas, whers he was oonfined for a period or
twelve nonths or longexr. His abaetnce from the
State of Texas is enforced. He has no intention
. 'of abandoning his residence and upon his releass
~ from the rederal Penitentiary, he immsdlately .
roeturny to the Stale, aeither after having served
-his sentence or on parole. ¢ has not been
physically present within the Jtate for eny part
of the twelve months lmmediately prsesceding the
date of his application but has resided in the
State for a substantial part of the five years
-out-of the nine preceding the application, Does
this spplicant meet the residence requirmnta 1n
‘the nght o&' o;:inion Eo. 0-4?.54?"

"shi.hr .onses arise where the appnmt is 3.n
S Veterm' -Fasillity ontside the State. -
this . $ not be alassed as tenforced. lhm«.
the applicent smst be abgent in order to rqoeh'e :
the henoﬂ.t -of the trentuont orrorod. by the VGWM'
e-.---ymmumum.' )

. The applicant 1n thu instance is likewlse ineligi-
‘;1. h::r thobmuon' ven in mu:rito tﬁu”:ia:: }1) in that
e not aenphg:iculy present in the § or any part
of the mive mOR fmmediately preceding his npplication.

!ho th.trd situati.om

*u ninumt who has never had & fixed or por-
manent place of residence but has traveled through~
out the United states for moat of his life, but due
to hisz age he ig unable to make his living and travel
aroundj therefore, he files an application., Thiws
person has been physiocally present in the Btate of
Texas for & total of sixty months, or five years
out of the last nine., Does he meet the residence
requiremant? If not, would it make any diffarence
if he has resided continuouan in the State for the
twelve months immediately preceding the appliocation,
whioh would indiocate his intention to make Texan .
his permanent plaoe of abode?

"In the case of an itinerant, 40 we have to ‘
prove intention €0 nmekxe Texas his fixed and permanent
pluce of &bode AQuring the period of tims as well as
the faot that he was actually residing in the State?™



Honeorable J. 8. Murchison, Exeocutive Dirontdr, Page 5

Mere physiocal presence in the state for a total ot
ri'ro years out of the last nine years would not rfulfill ths
first residence requirement of the applicant in the abzence
of an intention to make his permanant home in Texms dwring
such time. A prefent intention to take up a permapent abode
in Texas cannot be made retroactive s as to give the status

Al mnanitldanmne s el sade Al rwnonwd Aavrve ehevol 2401 omamanas To dlea
Ll TERLAGTRUT ¥o PEIATLAS U1 IROTVACUS DiyHaGfs JOSSGLOS AL whO

State ir the syplicant 448 not ir fact have the intention to
make Texes his. permanent home st the time of such prinr in-
temittant a0 journs within the state,

Your foirth situation reads as followa:

: "It 13 a very prevealaent custom among elderly
poople who have no home of their own to live among
the children. Many applloants spend and have spent
Over a period of ten years, six months out of each

. year in Texsa with ons ghild, and aix months out of
sach yeay in sdme other State. If that person has
a hone or.has had anypropartyinthemauorm.
it is fairly eossy to prove that that person 414 not
intend to. abandon his place of reaidence in Taxas,
80 long as he maintains & home t6 which he canr re-
turn at the end of his viasit; but in the cese of an
applicant whe owns nothing hut a few parcels of
clothing and personal inoidentals, it is impoguihle
7 gathar any facts which would determine his mtent.

*Can we consider his :u.temnt. that he intended
‘t0 return and the fact that he has returned asx indi-
cating that Texas is in faot, as well as intention,
his rixed and permnent place of aboae?"

-Undexr the raota here presented, an appliocant's
statement that he intended to return % ‘!'em oughout teme
parary visits with children in other statas, coupled with the
fact that he has returned may be considered ’by ycu as one of
the rfactors upon whioh you will base your determination of
the eligibility of the applicant. In such close questions,
however, it would de safe to say that "agtions apeak loudaer
than words”, and in the event the appliosnt spends eonsider-
ably more ti.no in other states than he spends in Texas, his
atatement, unsupportod by other evidence, thnt he has slways
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intended to make Texas his permanent plaoe of abode, would
not he conoclusive,

Yours very trﬁly
ATTORNEY GNERAL OF TEXAS

By (s8) walter R. Eoch
' . Assistant

1aznmnnn>nan 27, 1942 APPHOVED :
(8) Grover Sellers _ Opinion Committee
rirst .iu.tstnnt Attorney BY B. W. B. Chairman
Glncr ' )
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