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OFFICE OF‘. THE A"I'TORNEY GENERAL OF TEXAS

AUSTIN
©
GEraLD C. MANN
ATITORNEY GENERAL
Honoreble Burl Brittain
County Auditor
San Patrioko County
Sinton, Texas
Dsar Sir: Opinion No. 0-4515
Re: What is the mum, salary and
what is/the mtx pum \salary that
the Commisgtenars' COrt can
legally set for the ooupt Judge
Toy Thg year 1042, ated
-:estio §?

equasting the opinr

ion of this department on tated therein reads

as follows:

, 2,
Qe qhestidne 4

| ncoording to thd 1830 g¢ensus ‘was R acs and -
the populatio- aceording to the 19"- census

ertioo'eai. d by the Cousty -
nty/for the rvnr 1956

‘ ‘ 562.68‘
Lﬁgﬂ.’ﬁ'

§ R68R,.4D
-eduetlent {Art 5899) e

) PR 2059
£054.98

*"Questionsy
1, Is or, is not the 4ifference between
$2654.905 and #2400.00 excess fees of office?

"2, Vhat is the minidum salnry and what is the
maximum salary that the Commissioners Court
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oan set for this offiocer for the year
lo48¢ _

*3. Would this County had to have had 25001
or more population in 1935 in order to
be governed by the provisions of Art,
$883 P. 2 and Art, 3891 P. £ now?"

Article 3883, Vernon's Annotated Civil Statutes,
provides in part: '

*Except &8s otherwise provided in thig
Act, the annua) fees that may be retained by
precinct, ocounty and district officers men-
tioned in this Article shall be as follows:

*l. In counties containing twenty five
(25,000) thousand or less inhabitantst County
Judge, District or Criminal Distriot Attorney,
Sheriff, County Clerk, County Attorney, Dis-
trict Clerk, Tax Colleotor, Tex Assessor, or
the Assessor end Collestor of Taxes, Twenty-
four Hundred ($2400.00) Dollars eachi . . ."

Article 3891, Vernon's Annotated €ivil Btatutes,
- provides in pert: g :

“Fach officer named in this Chapter ghall
first out of the current fees of his office
pay or bae 14 the amount ellowed him under
the proviagzns of Article 3883k together with
the salaries of his assistants and dsputies,
and authorized expenses under Articla 3899,
and the emount necessary to cover costs of
premium cn whatever surety bond may be requir-
ed by law, If the current fees of suoch office
ocollected in any year be more than the amount
nesded to pey the amountes above speoirfied,
sems shall be deemed eoxcess fees, and shall
be disposed of in the meanst hereinafter pro-
vided,

"In counties contafning twenty~-five thou~
gsand (26,000) or less inhabitants, Distriect
end County officers named herein shall retain
one~third of such excess fees until suck one-
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third, together with the amounts apsoiried
in Article 38835, amounts te Three Thousand
Dollars ($3,000}. . . " |

e Article 3912e, Seotion 13, Verncn's Annotated
Civil Statutes, reads in pert es follows: -

*The Commissioners' Court in counties
having a population of tweaty thousand
{20,000} inhabitants or more, and less than
one hundred and ninety thousand (190,000)
inhabitants aceording to the last preceding
Fedoeral Census, is hereby authorized and it
shall be its duty to fix the selaries of
all the following named officers, to-witi
sheriff, assessor and c¢ollector of taxes,
county judge, county attorney, including
crimipnal 4istrict attorasys and ¢ounty at-
torneys who perform the duties of distriect
attorneys, distriet clerk, county ¢élerk,
treasurer, hide and animal inspector. Each
of said officers shall be paid in money an
annusl salary in twelve (12) equal install-
ments of not less than the total aum earned
es compensation by him in his officiel capa-
ohty for the fiscal year 1935, and not more
than the meximum emsunt allowed euch orficer
under laws existing on August B4, ;9;5; s o

On August 24, 1935, the population of Sen Patrieio
County, Texas, acoording to the then last. preceding Federal
Census of 1950 was 23,846 inhabitants, and at that time ths
maximum amount whiocb the oounty Judge was entitled to under
Article 3883 and Article 5891, Vernon's Annotated Civil Stat-

utes, was the sum of §5,000,00 per year,:

Under the faots stdted in your letter, the total
amount of fees earnsd by the county judge for the year 1835
was $662,.53 and an ex officio salary of $1,999.92 was paid
to the aounty juldge for that year making a total of §2,68B2.406.

Article 3895, Vernon's Annotated Civil Btatutes,
prohibits the Commisaioners' Court from allowing compensation
for ex officio servicss to county officers where the compen-
sation and excess fees which they are allowed to retain shall
reach ‘the maximum provided for, but provides that where the
compensation and excess fees do not reach such maximum, the
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court shall allow compensation if in their judgment it is neoc-

' ‘essery. This provision itself authorizes an allowance for

. ox officio services within the limitation stetedj peyment
need not be authorized by some other statute. (Veltman v,
Blator, 217 S. W. 878; Texas Jurisprudence, Volume 34, page
546) The above mentioned gtatute (Article 389S5) euthorizes
the Commissioners' Court to ellow an offioer eompensation
for ex officlo services provided that suoh oompensation, to-
gether with the fees retained by him under the preceding
sections (Article 3883 and Article 5891, supra) does not
amount to more than the limit firxed by them. The compensa-
tion s0 allowed is not to be regarded as excess fees of which
the officer can redeive; only one-third, where his total
compensation, including such allowanoea. is less than the
preseribed 1imit. (Anderson County v. Hopkins, 187 8. W.
1019; Texas Jurisprudence, Volume 34, pags 54?5

In view of the foregoing authoritiea and the facts
. stated in your letter, we answer the tirst qnostion stated
above in the negative.

In rnply to your sesond quaation, you are advised
that the minimum salary of the county judge for the year
1942 48 §2, 662¢i5 and the maximum salary that the Commis-
sioners' Gourt esn legally set for the oounty jnﬁsa for the
year 1942 is #5,000.00.

In connsction with the toregoins. we cell yo
attention to the case of Nacogdoches County v, ﬁlnﬂor, 140
S. W. (84) 972 (writ refused}, referring te Seation 15 of
Article 39)lLe and Article 359i Varnon'l Annotatad Civil
Statutes, where it was saids

"Under the statutes the salary of the
oounty clerk of Rasogdoshes County was govern-
ed by the minimum ss earned in 1985 ana
the maximum salary of QSSOOLOQ. L

With referencs to the thixﬁ quastion stated abevo.
in view of the above mentioned authorities and the faots
stated, we respoctfnlly answer the samé in the affitdative.
Yhuru very truly
ATTORNEY GENERAL OF TEXAS
Lot b ttlrpne. /A
By . ' 2

CC;M i

Ardell Williems |
Assistant \:{avéé
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