OFFICE OF THE ATTORNEY GENERAL OF TEXAS
N AUSTIN

GERALD C. MANN
ATTORNEY;GEMERAL

Fonorsble K. L, ¥ashburn
County Auditor
Harris Ccunty
Houstomr, Texas

\
Near Sir: '
opinton ¥o. b
Re: Authori county\to sup-
Orfice of
ense.
¥e have your lett . 9th, whiok we quote:
"On September 8; 19¥ “resident, by
an executive order, Numbe» B8£48, created the Of-

¢ astual coreation
of that partioylar offioce being by an adminis-

Emergency Vanasgement.
attach a copy of

For convenignt referense,
Executive OXder Sumber

s as etors or Coordinators of
e tivities in their seversl States,
vernor of Texas approinted the
Harris County and the Yayors

sibilit a appertaining to sueh positions.' The
quoted language 1is tsken from the form of com-
misaion issued by the Governcr,

"So far a2 T ax informed, the Governor has
not issued specific proclamations or other in-
structions authorizing or direoting the warious
Coordinators eppointed in Harris County to adopt

MO COMMUMNICATION IS TO BE CONSTRUEDR AS A DEFARTMENTAL OFINION UNLESS APPROYVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

e
-



Honorable E, L. Washburn, Fage 2

the plan for eivilian defense which has been
Placed in effeot by & tentative and scmewhat

. loose agreement emong the several Coordinators
appointed in Barris County. The County Judge
and the Mayor of the City of Houeton, es the
appointed Coordinaters of the two largest govern-
mente]l unite in Herris County, have entersd in-
to an esgreement with the Mayors of the other
municipalities, by which Colonel Tke Ashburn
was aprointed Director of Civilian Defense with
generel authority to coordinate such defense
notivities in Farris County. 4is I understand
the present arrangement, each of the municipel-
ities involved, with the exception of the Coun-
ty of Harris and the City of Houston, propcses
to direct all of its own sxrenditures deter-
mined ty it to be neocessary in connection with
the defense activities, It is further prroposed
by the County Judse and the Xayor that the Coune
ty of Harris anéd the City of Houston shall oon-
tribute funds for the supprort, opsration, end
m&intenance of the Qffioce of the Director of
fZvilien Tefenss and to defray the sxponaes
which are set forth in the dbudget aubtmitted by
the Director of Civilian Defense, a ocony of
whioh 1= sttached. ®Generally, the typs of ex-~
penditure proposed consists of the employment
of the necessary personnel, outlays for tele-
rhone lipes, sxpenditures and melntensance of
motor equipment, and ths purchase of waming
signals to be installed and mainteined by the
Iirector.

*The suggested method of operating the Cf-
fice cf the Direoctor of Civilian Defense, and
the activities whiech will be carried cn under
his direction and supervision, is by direat
finangial contribution, or, elternatively, by
the contribution of equipment, personnsl, and
eupplies rfor the operestion and maintenanoe of
the civilien defense setup. 'This, therefore,
immediately raisss the questlion of the author~
ity of County officers to contrilute funds fox
this purpose, or the lending of employees, sup-
plies, and equipment. The proposed course of
action presents to my mind the followlng ques~
tions which are respectfully submitted to you
for determination:
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"{1l) ¥ay the County legally contribute to the
support and maintenance of the 0ffice of the

Ptrector of Civilian Defense of Harris County
money from its Ueneral Tund, or its Foad and

Bridge Pund, or both, for ths payment of the

type of expenses outlined in the dudget sub-

rnitted by the Direetor of Civilian Defense?

*(2) If the County snd its officers heve such
suthority, may the County, asoting through the
Commissioners' Court, enter into a joint ocon-
tract with the City of Houston, either alone

or jointly with the various other municipelities
in Earris County, to provide for the operation
of the Office of the Direetor of Civilian De-
fense, and the contribution of funda for such
purpose out of the Genersl Fund and the FRoad

and Bridge Tund?

(%) If the County may lugally enter into such

& contreot as is suggested in Question (2) adove,
may the County then pay over its pro rets share
of the funds fixed by the contrsect to the Direc-
tor for expenditure, or rust any such ccatraot
provide that expenditures shall bde made only in
accordance with the laws providing for advertise-
ment for bids, purechases, audits, and other laws
regulsting the sceounting for and expenditure of
County funds, such as thes Depository Law, et
cetera?

"(4) In the event you should de of the cpinion
that the County may not legaslly directly con-
tribute meney from its General Fund, or its
Road and Bridge Fund, as suggested in GQuestion
(1) ebove, may it, without violating the law
acting through the Commissiocners' Court angd {ts
duly oconstituted officere, such as the Sherirt,
the Assessor and Colleotor of Taxes, and other
similer offiocers, contriduts supplies, meohin-
ery, equipment, and personnel for the purpose
of operating and meintalining the Office of Civil-
ien Defense, such operation end maintenance to
be subjeot to the direction of the appointed
Diyactor for Harris County” '

"The object to be asccamplished is not only
e laudable one, But is undoubtedly a publiec
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matter. It seems to me, however, that the au-
thority of the County officers and the Commis-~
sioners' Court, in conneotion with such matter,
is limited. Harris County happens %o be situated
in a particularly vital area, since it is the
seat and center of mucsh woerk and mapufaoture 4i-
regted to the important end of a sugcessful pro-
seoution of the war, It is, es you know, the
center of oil activities and the various re-
fineries themselves are at the present time large-
ly sngaged in the ranufacture of tcluol and other
ingredients or bases of explosives, There is,
therefors, & desirable odbject to .be acocuplish-
ed by the operation of the Office of Civilian
Defense,

*The Commissicners' Court is authorisged by
tke provisions of Article V, Seection 18, of the
Constitution, which provides in part, as follows:

**The oounty eommissioners so chosen, with
the county judge, as presiding offi¢er, shall
compose the “ounty Commissioners Court, whieh
shall exercise such powers snd jurisdiotion over
all county vusiness, es is ccnferred by thia
Constitution and the laws of the Gtate, or as
may be hersafter rrescribed.’

*"The genersl powers cf a Copmisesioners’®
Court are provided in Artiocle 2351, Vernon's
Annctated Texas Statutes, In addition to the
general powers thers enumerated, there sre var-
lous sg:oial powers enumerated in the statutes
which have been pessed from time to time. Thus,
the Forty-Ceventh Legislature passed an aet
which is now c¢carried as 4rticls £35la-1, Ver-
non's Annotated Texas Etatutes, whieh author-
izes the County Commissjonera’ Court to 'fur-
nish fire protsotion and fire fighting equip-

ment to the oitizens of such county residing

outside the city limits of any eity, town, or

village within the county and/er sdjoining ocoun-

ties.' This statute specificelly authorizes

the Commissicaers’ Court to make contracts with
1 'any oity, towa, or village within the county

and/or adjoining eounties, upon such terms and

conditions as «ll ve reed on betwesn the
camnillioncrt"ﬂourt ansgtho ¢geerning body of
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suoll eity, town, or village, for the use of the
fire trucks and other fire fizhting eculpment of
the oity, town, or village.' The aot concludes
with &8 proviso reading:

"'Trovided, however, that any fire equip-
xentl purchassd by any County shall be done only
by & majority vote of property owning taxpayers
and quelified voters of such county at a county-
wide eleotion oslled for such punpose.’

“"There are elso movisions in the Tublie
Health statutes, such es Artiocle 4418f, author~
izing the sxpenditure by the Commisaiopers'
Court of County funds for pudblic health and
sanitaticn., Article %828 authoriges the Com-
missioners' Court snd the counoil of any oity
or town t0 appropriate and expend money for
the expenses of troops, batteries, companies,
slgnal corps, hosplital corps, and bands of the
aotive militia of this State located in such
counties, cities, or towns, not %o exceed the
sur of sioo per month for the expense of any
one organization. article 5891a authorizes the
County Commissioners' Court, olty authorities,
communities, and civiv and patriotiec organiza-
tions to provide funds, amories, equipment,
raterial, transportation, or other eppropriate
servioes or faollities, tc the Texas Defense
Suard, There is also airtlole 8144 providing
for & ‘Homse Guard.' This latter atatuie seenms
to ocntemplate the organization of a guerrilla
band which will bte authorized, or the menders
of which will b= euthorized, to earry pistols
and other weapons when *called to actual duty
by the sheriff.' The aat provides that 'eoun-
tiee, cities, gnd towns may through their law-
ful governing tcdles apprepriate from their pub-
l1ic treesuries, rmoneye to provide erss and am-
munition for such Susrd under such rules as they
may preseribe, and those receiving arms from the
county shell returyn sll puns and smmunition to
the oounty judge when not en duty.' The type
of expsnditure suthorized by these varicues state
utes is very similar to the type of expenditure
now proposed to be mads and ebout which the above

west icns are propounded. The fact that the Leg-
sleture found it necessary to pass ststutes
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specifically esuthorizing the Commiasicnars?
Court to meke expenditures of the types ebove
noted impels the necessary conclusion that with-
out such statutes the Court would have no su-
thority to make such expenditures,

S0 far as ]I have been able to learn there
is no statute specifically authoriszing eny ex-
penditure in connection with the ‘'Offiece of
Civilian Defense' of any of itz branches. Our
Courte have repeatedly said 4in the past that
the powers of the Commwissiocners' Courts and of-
fieers of counties are limited to thoee express-
1y granted to them by the Constitution and stat-
utes, and such powers as are peoessarily implied
from those expressly granted,

*¥ills County vas. Lampames County, 40 S.¥.
58L, 90 Texas 6033

"Commiseloners'! Court of Kadison County vs,
%allace, et al, 15 S. %, {(2) %35;

"VYon Rosenberg, et al.vs. Lovett, 173 o.¥,
508 {¥rror Refused);

*Commiseioners' Court of Harris County vs,
Xaiser, ot al., 23 8, w. (2) 840 (Error Refused);

"City of Breckenridge vs. Stephens County,
{Commission of #ppeals) 120 Texas, 318, 40 S.%.
(2) 43;

"Nunn-%arrea Publishing Company vs. Hutoh-
inson County, 45 3. ¥, (8) 651 (Error Refused);

vHoge ve. Campbell, et al., 48 S, Y. (g)
5183 and,

"leandran va, State, 07 &, VW, {2) 264 (Error
Refused).

"It is generslly recognized that tha Com-
wissioners' Court mey sot throuszh egents for ocer-
tain purposes, although their authority to so
act peems somewhat limited dDy the statutes., Ar-
tiocle 1580, Revised Civil Btetutes, 1928. The
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Tegislature may commit county busineas to some
other tgency than the Commissioners' Court.

» -Austin Bros, vs. Patton, et al, {(Commission of
Appeals), 288 S, %, 182, But apparently the
authority of the Commissioners' Court ¢to dele-
gete its suthority is very limited. Thus it
hes been held that the duty of the County Com-
misaioners to audit all claims agesinst the coun-
ty and to order paid only those found to be just,
is judioial and its performance ¢annot be dele-~

atad to another. Padgett, et al. vs, Young

ounty, et al., 204 S, W, 1048, {Error dismissed,
£29 S, W, 459). Presumadly the same rule would
agply tec me, as County Auditor, in the discharge
of duties 1n80l-4 upon me by such stetutes as
Articles 1680, 1661, and Subsection I, Section
19, of article 391z2e.

"There sre numerous provisions of our Con-
stitution disclosing a gensral poliocy of confin-
ing the expenditure of tax funds to stated publie
furrolol. and ecifioslly doniing.cvon to the

egislature authority to sontribu those funds
to purpeses other then those for which they wers
oreated. See: Article III, Sections 44, 51, 52,
and 53; Article I, Seotions 3 and 183 and Arti-
cle YVI, Seation 8. Our Supreme Court has also
axprcasiy declared that County Commissioners!?
Courte have no suthority to trensfer money from
a Tund oreated for one purpose to a fund sreated
for some other purpose, Carroll, et sl. vs, ¥Williams,
County Treasurer, et sl, 1090 Texas 185, 208 c<.W.
504.

"] 4o pot understand that the Covermpor, in
his designation of the County Juige, has in any
sense underteken to authorize the expenditure of
any funds for any purpose. ‘The Jovernor is, of
course, given somewhet brcad authority by the ex-
press provisions of Seotion 7, artiecle IV, of
the Conatitution, which reads:

“'e shall be Commander-in=Chief of the
military forces of the State, except when they
are czlled into the sotual service of the United
States, He shall have power to ocall forth the
militia to exeouts the laws of the State, to
suppress insurreotions, repel invasions, and
proteoct thefrontier from hostile incursions by
Indian or other predatory bands.?




Honorable E. L. Washbura, Fage 8

*Any expenditures vhich mizht be undertaken
in conneotion with the sbove seotion of the Con-
stitution, or any other section of the Constitu-
tion authorizing the Covernor to act, would not,
s¢ far es I am informed, give the Governor any
authority to authorize county officers to spend
money rrom oounty funds in the furtherance of
the ends so authorized. It ssems to me that such
sotivities on the part of the Governor must nec-
essarily be finanoed fram appropristions made
by the Legislature, or under some act of the Leg-
jslature lpcoirionily authorizing the Commission-
ers' Court, or cther gounty offioers, to spend
noney in aid of sctivities undertaken by the
Covernor under constitutiocnsl suthority.

*It seems further spprarant to me from the
executive order promulgated by the Fresideat
oreating the O0ffice of Civilian Defenss that
1t was sontemplated that the Fedlderel Covernzent
would defray the actual sxpenses incident to
the sstup of that organization. The order seenms
to contemplate the Jtates as units in ihe Civile-
ian Defense authority., Of course, counties are
declared by our Constitution to be legel sub-
divisions of the Stete. Artiele II, Section 1,
J understand the rule to be that Cammissioners’
Courts sre without any legislative powers what
soever, and, as the goveraning bodies of sudb- -

ivisions of the State, must rely upon the Leg-

slature for authority to expend funds. 1 have
been unzble to find any suthority for the ex-
penditure proposed in this ims tance, sither in
the form of a direct suthorization by the Leg-
iclature, or in the form of en impliocstion in
existing atatutes. I have enumerated certain
statutes above from which it might be ssid that
certain gowera oould be inferred, dut I d¢ not
believe that they are hroad enough to authorize
expenditures of the tyre here propossd.

*Y, therefore, reepectfully submit for your
¢eterrination the questions sbove enumersted,
and have aprended the citstion of authorities
and discussion ip the hope that they will be of
some asslgtance in prorerly determining the ques-
tions subtmitted.
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"A recent opinion of your department whioh

seexe to me to huave some bearing upon one phase
T of the question presented is your Opinion D-4483,

dated March 16, 194E, addressed to Honoratle

Burl Brittein, County Auditor, San Tatricie Coun-

ty, ~“inton, Texas, in regard to the gayment of

expenses of the County Judge 1ncurred as Coor-

dipator of Civilian Defense,™

%e thank you for the excellently written opinion
contained in your letter., Sinee you socurately state the
law as we understand it, we adcopt the views oxgro-lod by
you eg8 the opinion of this Department. It follows that
your first and fourth questions are answered in the negative,
and your second and third queations do not reguire an apswer.

Yours very truly
ATTORNEY GEMERAL OF TEBXAS
A el

R. W, ¥Yairehild
Assistant

By

RYFLY
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Cicxfe4_7 ATTORNEY GENERAL OF TEXA
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