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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Tom A. Craven
Gounty Auditor
Molennan County

waco, Texas

Dear Sir: Opinion No. O=4543
Ae: CGuestions p6lw

spé on seperate aagcas-
y Gtate or County texes
oen paid sinoe prioxr to

e Districot Clerk's office show
933 @ tax Jjudgment was entered
se Adots for the 1929 taxea, This jJudg~
80 indiostes that a man by the name
purchased this proparty under the tax
Judgment sale for §57.23. Although a eonstaeble's
tax deed to Gilmore is on receord in the Gounty
Clerk's office in whish reeeipt of the purchase
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price 18 coknowledged, no other evlidence iz
found that the {57.23 wes ever astuslly paid
' by Gilmore. The Tesords of the Districet Clerk's
office and the Tax Collector's office do not show
that the Clerk'a o¢oete and the 1929 taxes were re-
csived by these offices, There 1ls on file in the
County Clexrk'a offive a quit claim dsed under
date of December 1., 1933 frox Giluore to the State
0o Texas and the County of Keleansn, consideration
£1.00, covering these lotse,

"Reocently, iolennan County advertised these lots
for sale, They were gold, The purchasers were
told that under this sale Melenuan County would
deed to them whetever intereatvs and only what-
ever interests liolennan County held in them. It
vwes the generel understanding of these purchasera
that no State and Gounty tax liens would be re-
tained against any of this property. It was the
intention of the olennan County Commissionsra!
Court that no such tax liena would be ¢lzired, It
wae and is the intention of the Commiameioners!'
Court to use whatever portion of the money derived
from thia sale necessary to pay, in t4~ usual man-
ner, the delinquent taxes legally due the State
aad County on these lots. '

"Artiole 7331 of the statutes gs applied to delin~
quent taxes on property for 1929 and prior years
8llowe Yunacgountable fees' to tax oollectors for
perforsning certaln speolified dubties., Sald Teen

to be taxed se coste egalonst the delinquent. In
determining the amount of feea to be collected
under 7331 wlth delinguent taxes for 1929 end prior
years, it has been the practice to ocllect one dole~
lar for each asmassment for each year delincuent
taxes were pald, Cur Tex Collector hag oonstrusd
an essessment to mesn all the properiy sssessed in
the name of one perscon for any one yesr, Ais indi-
cated hereindefore, the lolannan County Commisalon
ers Court proposes to pay, out of tha proceeds
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Gsrived from the sale of this property, all the
‘delincuent tazes legally due against this prop-
erty. In oconneotion with this, two questions
arise on which I shall thank you to give me your
opinion,

*Io view of artiele 7333 of the statutes, would
1t be the Auty of the Tax Collector te ocolleot
for the Tax Colieotors who were in offiece dure
ing 1929 and prior yeare as provided under
article 7331 es it exiated in those years when
the County pays the taxes under the cirocumstancea
that have been ocutlined?

*Should your snswer te the first question bs '"yes',
on what basis should the collector's aoost be cal-
eulated? This question comes up decause of the
faot that all the property in question for essh of
the years from 1919 through 1929 {end for sll other
yetrs this property appears on the tax rolls) sp-
pears on the tax rolls under the nams 'unknown
owners', As indicated befors, in sowme instances
Jots are grouped on one apsesssment pheet &nd in
other osses lote are listed eingly on assssament
shests," ‘

After carefully eonsidering the facta submitted
by you we are of the opinion that the Commissioners! Court
of your eounty would be authorized to pay ths State and
County taxes ocut of the purehase money received by it in
compliange with 1ts contrect and egresment with the pure
chaser. Ve, likewimse, bLelieve that the esounty would not
be violating the provisiona of either Artiele 7331 or
7333, Vernon's Civil Statuten of Texze, us amended, if it
should pay the proper redemption costs sut of the esetusl
purochase money recelived by it for ite intereat in the
property in complience with the osntract hetween it and
the purehaser, The prohiditory provisions of sald Arti-
oles 7331 and 7333, that neither the ecunty ner the Stase
shall be lieble for the redemption fes, are not applicable
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to the faot situation before us since the redemption fee
here would be pald from the purchase money and not out
of the regular funds of the county derived from some
other sourge.

The eollection of all delinquent ad valorem
taxes due the State, county, muniecipality or other de~-
fined suddivisions that were delinquent prior to Decem~
ber 31, 1919 was forever barred By Aots Forty-fourth
Legislature, 1935, Hegular Session, page 355, Chap. 128
{Article 7336f, Vernon's Civil Stetuteas of Texnl.%

With regard to the status of the §1.00 redeap-
tion fes, provided in Artiele 7331, Vernoa's Civil Bta-
tutes of Texas, as anended, froa January l, 1920 to
August li, 192§ (the date when Artiecle 7691, R. C. S.,
1911 wes arnenled), we desire to gquote from our Opinion
ko, 0-2995, as follows! .

[ L4
e s =

"It has been definltely deocided that in
counties operating under the maximum fes bill,
the tax colliector's fee of Cne Doller ($1.00)
provided for in the above mentioned Article
irticle 7691, wes required to bs accounted for,
and therefore oould not be reteined by the eol~
lestor (Bitter ve, Bexar County, 1l s. wW. {2)
1624 Turner vs, Darnes, 19 8, W. {(2) 325; 4.
27 8. w. (2) 532; Camsron County vs. Fox, 32
Se. We (2) 653; Id, 61 5. W, (R) 483; 64 5. ¥
{2) 140).

"The above mentionsd proviasion of Article
7691 remained in force until the year 1923, when
it was amended and became Article 7331, tevised
Statutes, 1925, uader wiieh the oollector was not
required to aecount far, but ocould retain said
fees, in addltioa to sll other sompensation accorded
h3im by law,

-
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"Artiocle 7331 was amended by the Forty-
"Ifirst Legislature, Fourth Called Seseplon, page
30, Chap. 20, Par, 8, and this A¢t became ef~
feotlve January 1, 1931. It will be noted that
the statute ap amended omitted the provision
providing that the fee above mentioned should
be additional and oumulative of all fees &néd

not aocoounted for as fees of office."

In our Opinion No. 0-1679, a copy of whieh
is enelosed, we held that an incumbent in office is
the proper persor to collect delinguent fees, properiy
earned in accordance with the law of his predecessors
in offioce, Said Opinion No., 0~1679 was modified, on
another point, by our Opinien No, 0G-2290. A sopy of
the opinlon lsst mentioned is enclosed,

From e consideration of the foregoing aunthor-
itiea we, therefore, answer your first question as
followsl

1. The present imcumbent tax assessor=
collestor should ¢ollect the proper redemption
fees that were properly sllowed by law and which
begcame due by reason of services performed by
his predecessors in offioce,

2. The inoumbent tax assessor-sollegtor
ghould aecount for the redemption fees eol-~
lected, during the period of time oovered in
your firat question, as follows:

- {(a} Those fees properly chargesble from
January 1, 1920 to August 1k, 1923 should be
disbursed in accordance with Articles 3891

and 3892, R. C. 5., 1925, prior to their
smendment by Aets 1930, Forty-rirst Legislae
ture, Fourth Called Session, page 30, Chap. 20,
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(b) Those redemption fees properiy oharge~
able from August 14, 1923 to Jenuary 1, 1931
should be turned over to the propsr ex-tax
sollector who earned them and is entitled to
receive them for serviges rendered during hie
tenure of office.

Goneerning your sesond question we call your
attention $o0 our holding in Opinion Ho. 0~1619 from whieh
we quote:

"In oconstruing this 0l4 statute, the
sttorpey General's Department, in a number
- of opinions, written by Honorable H, Grady
Chandler, Assistant Attorney General, held
that the $1.00 fee provided therein should
be allowed therein for esch tract of land
upon which delinguent taxes wers ﬂ"ﬁ-o + 4 @

*3inee Article 7331 was azended in 1930,
there have been no oases which have besn cone-
cerned with the proposition as set out in your
letter., However, the guestion was ruied upon
by Attornay General James Vi Allred in'w 'gon-
fersnge opinion, dated August 18, 1933y written
by Assiatant Attorney General Hoaer CJi DeWolfe,
Mr. DeWolfe's opinion reals, in part, gs followst

"THere agein the compensation ellowed
is for the performance ¢f the series of
acts which must be substantially performed
barfore the fee sllowed is etrned. However,
the fee is not dependsnt upon the filing eof
sult to eolleoct the texes dslinquent, bus
is dependent upon the psrformance of the
several serviges enumersied and upon the
sctual ocollection of the taxes, penalties,
interest and ocosts.

*"tT4t muat further be observed that the
term T"correct z2sssssment” am used in toe
Act of the Forty-~first leglslature, 1ia
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meant "the inventory of all properties
owned by an individual for any one
ysar". Theretofcore, the term "correct
assssament®” had been used to mean eagh
traet of land as defined by the Legls-
lature and by the Courts} under the Act
of the Forty-first lLegislature, how-
ever, the term “gcorrect assessament"
would include all tracts of lsand upon
which texes were dslinquent for any
one year, located in the gounty and
owned by any one individusl.'"

Artiele 7198, Vernont's Civil Statutes of
Texas, authorizes a tax assessor to assess property
4n the instances therein provided; in the name of un-
known ownere when the names 6f the real owners are not
Xnown. Artiole 7205, of the same statutss, authorizes
the assesaor to assess any property in hig eounty that
has not been listed in the pame of the owner, if known,
and if the owner is unknown to list the property in the
nams ©f "unknown owner®,

Sinoe the redemption fee provided for the tax
sssessor-collsetor is for compensation due him for perw
forming certain servioes, as heretofore atated, we
believs that property listed by him in the name of "un~-
known owners" on the unrendered tax lista could not be
presumsd to belong to the seme person, In view of the
wording of Article 7331, supra, at all times since the
statuts was firat enacted, including aill of its amend-
ments, we believe that such statute has always contea~
plated thet the redeamption fee De cslouiated upon the
basis that each piece of property rendered by the tax
assessor in the neme of “unknown owners™ waz the sub-
jeect of individusl ownershipy where the renditlon wes
properly mede in good faith and where there was no
aveilable information before the tax assessor showing

4
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to the ‘contrery. Following the presumpticn that the
tax asseszsor would not have performed his offielal
dutiez ocontrary to the law it would eppear that he
would heve only recdereld the property the name

of "unknown ownere"™ in instances where the cwner
was in faot unknown, To hold that property rendered
in the name of “unknown owners”, under the facts
subaitted by you, was.in fact ownad by the szaxe
person, would, we think, be imposing a presumption
upan a presunption and would be & eonstruction con=-
trary to the very terms of the statute itself.

¥rier to Janusry 1, 1931, (the date upoen
whioh irticle 7691, X. C. 5., 1911 was amended by
the Aqts of the Forty~first legislsture, ¥Fourth
Called Session, Chep. 20, Sec. &) the §1.00 redemytieon
fee was provided for each ocorreet asssasasnt oz each
"traet™ of land upon which taxses bheeome delinguent,
saoh "tract"” considered as one assessaent. State
vs., Slater (S. Ct.}, 38 G, W. (2) 1097. The case
Just referred %o held that the woréd "tract" was the
unit which was the least or smallest subdivision.

From & oonsiderstion of all of the fore-
going sathorities your seoconéd cueation is answered
as follows:

l. From Jenuary 1, 1920 to January 1,
1931, the $1.00 redemption fee provided for in
Artisle 7691, Re €. 8., 1911, and as amended by
Bouse Bill ¢, Acts Forty-first Legislature, ¥Fourth
Called Session, may properly be collected upon the
basis of sach correet asasessment On eagh traet of
lend to be 501d, each tract consldered as one
aspeasnent, The word "tract” would msan the unit
which wag the least or smellieast eubdivision,
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2, rrom January 1, 1931 to date the
+1.00 redemption fee provided in article 7331 of
Yeraon's Civil stetutes of Texas, am smended, may
properly be chargesble for esoh “eorrect sssessment™,
88 that term is defined in said statuie, which tera
would include all traots of lsnd upon which taxes
were delinguent for any one year, icoated in the
oounty and owned by any one individusl, where
property on the unrendered tax rolls has been
rendered by the assessor, in good feith, in the
neme of "unknown Suners" eacii separate "tract"”
should be considered t¢ be owned by different
persona,

We trust thet in thia manner we have fully
answered your ingulry.

Yours very truly
ATTORNZY G- NERAL OF TEXAS

py beralll 7778 Eraetioes

Harold MoCrasken
Asaistant

APPROVED JUL 29, 1942
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