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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C: MANN, ,
ATTORNEY GENERAL

Honorsble Den W, Jackson
Diatrict Attoraney
Houston, Texas

Dear Sir: Opinion No, O=4S,L5
Ret Colleotion of 4
taxss in inatd

Ne have your letter o
que ating our opinion in responpé

*l, Is Article 7350
Stat., now in force arnd e
this Artiels spparently
terms will not extend beys
months from July

ty to establish a systen fOor recelving pare
tial paymentg of\delinqusnt taxes inoluding

the oreation d \ ‘

A e to time sums of
County Treasurer
ore delinguant tax

Hust ebhoh & system be approved by
4 is the supervisory power

be subjeost to the approval of
the County-Auditor of Harris County, Texas,
under spplicable atatutes governing Herris
County, including Artfole 1656a, Vern. Ana,
Cl‘o Stat,?
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*4s Do the obligations of the offi-
cinl tond of the Asgessor and Colleotor ex-
tend to monles held in the apecial account
prior to payment into the County Tressurer?®

deotions 1, 2 and 3 of Article 7345¢, Vernon's
Annotated Civil 3tatutes, readt .

"Seotion 1, On and sfter July 1, 1937,
taxpayers owing delinquent State and sounty
taxss, covering both real estats and personal
proi:rty, ahall be permitted to pay such
delinquant taxes in partiel payments under
a aystem which shall be herelnafter provided
for. _

B *Partial payment or installment

: agcount system to be oreated

"Saos 2. The Assessor and Collector
of Taxes of each oounty of this State shall
ereate and estadblish a partial payment or
installment acocount aystem wheredby all
delinguent taxpayers desiring to pay their
taxes under the provisions of this Aot mey
40 80,

*Number of installmentsj time of
payment

“Seo. 3. All payments received by the
Agsessor and Colleotor of Taxes under the
provisions of this Act shall be due and pay-
able within twenty (20) months from the dats
of July 1, 1937, such payments being dues and
payable in ten (10) equal installments, pro-
vided that the first payment of suoh partial
gyymanta shall be mads on or before Septembder

]

1937.*




VIO

ﬁon. Dan W, Jackson « Paje 3

In providing that all payments received
under the Agt should de due and payadle within twenty
months from the date of July 1, 1937, it is our
opinion that Seetion 3 hed the effect of making the
Aot ipoperative after the expiration of sald twenty
months. Such, we understand, has been the interpre
tation pleced upon the Aot dy the Comptroller's office
and all ocounty officiels who had soted under ths statute,
Answering your first question, it is our opinion that
Artiols 734%0 is not now in force and effect.

‘ e now address ourselves to your fourth ¢uwwstion.
The ocourts have nev:r paszed on this cxaot question so far
as we have been cble to find. In Howell v, State, Li6
8, We (2) 747, a county tex collector hed receivaa install-
nent peyments of delinguent taxes. 1le was charged with
having misappropriated some of such funds, it being al-
leged that same were public moreys,snd conviocted, The
Court of Criminal Appeals sustained the conviotion. In
Oliver v. Lindsay, 125 8, #. (2) 1097, by the Gan Antonlo
Court of Civil Appesls, & 2eputly tax colleotor had teken
from a taxpayer the sum of 34,900,00 in cash and had
issued & certificate that all taxes dus by him had deen
pald. Apfarontly the deputy nevsr paid this poney over
to his prineipal. The taxpayer sued the ta%guaata' to
have said sum of §4,900.00 properly oredited to him am
a regular tax receipt iasued, The surety on the dond was
made & party. Plaintiff mrevailed in both the trial
court and the Court of Civil Appesls, it b2 held that
defendant tex collector wes estopped to deny liabllity on
the ground that less than the full smount-dus had been
accepted. The court pointed out, howsver, that the deputy
had represented to the taxpayer %hqs the 900,00 was
suffiocient, The Suprems Court refused a writ of error.
From American Indemnity Co, v, Mexia Ind, School Dist.,
4,7 8. W, (2) 682, Wace Court of Civil Appeals, opinion by
Judge Alexander, error dismissed, we guotes .

"The funds misappropriated dy Arrington
were oollected Dy him as taxes claimed to be
dus the school diatrict, The appellent con=-
tends that it was neosasary for the district
to allege ard provs that it had asuthority to
levy taxes end had made & legal levy, and
vhat the funds recelved LY Arringten were aoe
tually due the district by the property owners
as suoh taxes. The dond dound the surety
oom to nake good and relmdurge the distriot
for 'all pecuniary loss sustained by the od-
liges, of money, securities or other personal
property in the possegsion of the principal
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or for the possession of whioh he is responsibdle,
by any act of dishonesty on the part of seld prinoi-
yal in the daisoharge of the dutiss of his office
or position as set forth in said statement referred
to, amounting to largeny or emdbezzlement.,' The .
funds ocollected by Arrington were received by hinm
by virtue of his office as tax gollector and as
taxes olaimed to be due the Adlatrict by the property
owmrs for the use and denerit of the distrioet,

end it was his duty to acocount to the distriet for
such funds, regardless of whether they were legally
or illezea collected from the propetty owners.

He was the sgent of the dlatrict in oollecting the
taxea, and whatever o¢sme into his honda aa such
beoams the property of his prinoipal. If any of
such taxes wers illegally oolleoted from the pros
perty ovwners, the distriet and not Arrington would
be ruponlibit for a return thereof to tha pro-
perty owners. The dlstriot therefore became en~
titled to tbhe funds regardless of whether thay -
were legally collected from the property owners, and
wes sntitled to recover from the collector's

surety, upon his fallute to account for salé funds,
Webb County v, Conzales, 69 Tex, 455, 6 S. 7. 781}
Terrant County v, Hogers, 104 Tex. 224, 135 8, @. 110,
136 8. #., 255§ County of Galveston v. Galveaton Gas
Company, 72 Tex. 509, 10 8., ¥. 583,."

We are persuaded that your fourth question should be
anaswered in the affirmative. Nevertheless, ths exact point
has nevsr besn passed upon by our appellate courts and we
respeo$fully sucgest the inedvisadbility af {nauzurating a
procedurs concerning which there is at least somd question
of the surety's liabllity.

We shall now devote curselves to your sscond and
third questions, The fagt that the solleotor amight be re-
aponsible on his bond for collections handled in that way
does not mean that it would be a proper procedure,

The Comptroller ad7ises us that hs has never at-
tempted under the rule meaking powers given him by Artiocle
L3344, xevised Civil Statutes, to authorize such action. On
the other hend, he tells us that on every occasion that
the question has deen presented to him, at least during the
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present adminigtration of that offi{ce, ho has acvised
acalnst 1t - except during the life of Art. 73450, In
Art, 7260, Reviasd Civil Statutes, the Tax Collsotor

42 required to mske monthly reporis oand %o make payment
to the State Treasurer of all moneys collsoted by him for
the State during said month, Quite svilently the atatutes
fixing the donda of the tax ocolleotor, Arts. 724,7=7249,
Revised Civil Statutes, were enmaoted with the proviatons
of Art. 7260 in mind, and in the view that no such a fund
- a8 the one proposed should de allowed to amccumulate., He
enawer your seoond guestion in the negative, in view of
which we do not deam it nvcessary to further deal with
your third quastion,

It may not be emiss for us to msntion that a
taxpayer may pey his delingquent taxes due for a parti-
cular year on a piece of property without paying de-
linquent texes for other years. The Comptroller advises
that he has always psraitted this to de lQone,

as%;zs; 1942 Yours very traly
ATTORIEY GENZRAL OF TEXAS
. 77“§HLS.A ! nd éaz%‘"‘éfgin Re Law(t
toe-eskY JENERAT, Assistant
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