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Dear 3ir:

by operation of
over a valid e
¥Franchise Ta

aguested
ity ¥Yranchise Tax lien agaiost

1 ed4 by .rtiole 7084, of Vernoa's Civil
Statuts anended by Article VIII of House Bill

8, iots AR¢h 2isY¥aturs, Fegular Ceassion, that each and

savery doms ¢ forseisn corporation, chartered or suth-
orizsd to do iness in Texas, shall, on or before 'ay 1l of
each year, psy in advance tc the Seoretary of Gtate s fran-
chise tax for the year following at the rete and as caloulated
in the nanner provided in said statuts.

The tax impossd upon corporatlions, by the statute
refarred to sbove, 1s a tax upon thi corporation for the
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privilege of ocarrying on business in Tezas., Ford ‘fotor
Company v, Beauchamp, 60 S, C, C., 273, 308 U. 3. 3N, 8,
Law B4, 304; GCaar, Scott & Company v. Shannon, 115 S. ¥.
361; United North and South Development Company v. Heath,
78 South Yestarn (24) 650.

Article 7089, of Vernon's Civil Statutes of Texas,
provides that all ocorporations required to pay an annual
franehise tax shell between Jenuary 1 and darch 15 of each
year nake a report toc the Uscretary of State, on blanks
furnished by that officer, showing the ocondition of suech
corporation on the last day of its preceding fiscal year.
That statuts further provides for the general information
that aust be shown on said franchiss tax report. The stetute
oonoludes with the frollowing: ™"The Ltate shall have &
prior llen on all oorporats property for all franchise
taxes, penalties and interest.”

The tsx is tC be ocoaputed from the reports re-
quired by Artiocles 7087 and 7089, as amended, of Vernon's
Civil Statutes of Texss and the corporation, in fact,
usually fixes its own tex. Southern Reelty Company v.
foCallug, 65 Yederal {(2d) 939, Certiorari denied, 4 S. Ct.
127, 290 U, S. 692, 78 Law £4, 596,

Artiocle 7095, of Vernon's Civil Statutes of
Texas, provides for the Attorney General to bring suit
agceinst any corporstion %o reoover franchise taxes, pen-
alties and interest and to forfeit its oharter in the
1anner therein provided.

The nature and extent of the fr.nohise tax liasn
rroviasion in Article 7089, supra, 40es not appear to have
besn befors the Texas oourts., However, the Fifth Cirouit
Court of Appeals in the case of Southern healty Coapany v.
‘eCallum, supra, in passing upon sn alleged want cf equal
protectica in the franchise tax laws cf Texas because a
forsign corporation, coaing intc Texas tc 40 businessg, does
not have to make » report or pay the tax until the end of
the first year, said: "The suggs tion that the foreign

T
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corporation might withdraw froa Texas during the first

year :nd ctad;dthg taxes {; without amerit. ‘Jost likel

the State cou ssert a lien for the tax thouvh It Eii

not Been gomputed, s if the tax be Yoat, other tei-

payers ought not to bo released froa their ovbligations.

ﬁgchtis EOt the usual result when soae taxpayer svades
s tax,

The case of iission Independent :lchool Distrioct
v. armastrong, (Tex, Comm., Agp.) 222 &, 4., 201, although
not involving the franchise tax laws of this itates, is
pertinent to a consideration of your guestion. 1lao that
case the facts showed that an independent school distriot
acsessed a schocl tax upon the propsrty of an oil company
for the years 1912, 1913, and 1914(. Cn Januery 6, 191s,
the Firet National Yank of Brownaville sold the property
at 8 truste:'s sale under the provisions of a deed of
trust whick the coarany had executec and delivared t:c it;
and Arastrong, & otockholder in the comruny, bscams the
purchaser. Subsexusnt to the purchese, and arfter the
texes for 1912 end 1913 becans delinquent, asnd after de-
mend for payaent, the tax collector levied upon the propsrty
and advertised it tc be sold for the delinguent taxes,
armgtrong, who vwas at that tiae engagud in dismantling the
property, naid the amount, under protest, in order that
he nuisht not be inoconvenienoced in the work and in order
that he cvuld redove it froa the county. he groperty
consisted of bulldinges erected upon & railway right of
vay with an agrsement that it cculd bas reaoved. rrxgstrong -
sued to racover and thes school distriet filed an ansuer
thierein &and a croes-adction te recover the taxes., he
Commisgion of irpeals gaid:

"{1) "he 8 l¢ guestion rrascatad for cur
deternination 4s: Did the iissicn independeunt
school éistrict by the levy of u t.x by thse col-
lector have a lien upon the rersonsl property
vit:in the dlstricts

e « o« ihe articles pertinent to be consid-
ered here are 957,958, and 961. {hs latter
part of article 958 reads: :

"'The assessor and collactor shoall have
full rower t levy uron any rersonal rroperty
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to satisfy any tex iapoeed by this title; all
tazes shall be a lien upon the pronerty upon
which they are ass¢essed, and, in ocese any prop-
arty levied upon is adbout to be removed out

of the eity, the aszessor or colleotor shall
proceed to take into his posaessicn so auch
thereof as will pay the taxes asssssed and costs
of ocollection.'

®*Article 957 provides, in sudstance, th:t
the aessssor hsa the povwer tc levy upon so amuch
property lieble to taxation os azay be suffi-
cient to pay the taxes due froam the person
owinz ths tax, and to advertise and sell the
same tc satisfy the taxes, cost, and fess. The
only questicn of diffioculty presented is, .hen
does the lien given by article 958 attaoh?

"+ o o the provisions of these articles
do not deal with the oreation of liens, bdbut
were ennoted for the guidanoce cof the collector
ia the dischargs of his duty, to the end thst
the power levyling the tax may pot sulfer the
loss of the aassessment, .rticle 958 coverns
in so fer as the oreation of ths lien is con-
cerned, vhile artiole 957 rrovides ths manner
of the enforcement ~f the lien thus created.
Crawford v. 7ooh, 169 ‘ioh. 372, 135 H. 7, 339,

"(2) is article 958 does not fix-a spec-
ific date vhen the lien given therein shall
attach; and in :he absence of a sapeoific dats,
the lien thue oreatsd attached and became an
incumbrance upon the property as soon ss the
assessuent was nsde, .arswell & Co, v, Habe
barzettle, 39 Tex. Civ, &pp. 494, 87 5. V. 911;
Cruger v. Ginnuth, 3 .illson, Civ. Cas. Ct,
Apr. 8 24; 37 Cyc. 1142 (o).

"{3) The agreed statenent of faots shows
that the taxes had bee. levied and asssssed
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for 1912 end 1913, and were dus and unpaid
Bt the time of té trustee's sale under the
3?!3"3? trulff The 1len, thus oreatcd by the
ansessaent having atCoohed, was not divested
ﬁf by reason of the sale under The deed of trust.
3 t In error took the PO ert aub}cot
the Tight of the distriot, throuzh 1ts eol-
T?btor to enforcs collection by le vying upon
and edvertisinc It for gale tc satisfy the lien.

TCyo . H‘b .

“{4) that has been said with reference to
the lien for taxes for 1912 end 1913 also ap-
pliea in so far as the taxes for 1914 are con-
cernsd.” (Undersooring ours),

The Lurrsis Court of Texas in Ltste v. Lynne,
134 rexss 455, 133 5. #. (24) 951, appeal dianissed 310
Y. e 610, 84 Law 3d. 1382, held that in a receiverahip
rrocgedinag ths -wotor fuel tax lien of the itste, fixad
by irticle 7065-a of Vernon's Civil Statutes, was first
and prior t: the olaim of the United titates, under the
oriority statute (31 U, i, C, A. Secticrn 191) =and rrior
tn the lien claina of one holding a deed nf trust securing
rfirst mortsnge bonds. A ocoamranion casa, uith very sin-
ilar faots, in the ’tate courts was itate v, [dx, 134
Texas, 476, 133 . ‘.. (24) 953, which case waa reversed
by the United States auprcmn Court, under the stylc of
lnited Ctatsas v, Yaxas, 62 5, Ct. 350, 314 VU, 350, 86
Law .4. , vhich latter court held that the elaims
cf the United “tates ocame first ahead of the claim of
Jsixas for aotor fuel taxes under t-e said Federal rri-
crity statute., ‘The Lolder of a resular uortzsse and a
chattel mortrare vwho wags a party tc the =suit in tha State
ciurts, did not appeal from the Judgaent of the .uprsae
Court ctf Texas which held that his clains were second to
the notor fuel lien of the .tate and ahead of ths c¢claia
<f tkLe ?ederul Rovernment, and the :ubreze Lourt -f t.e
United ltates e:rressly seid that 1% was not pasai e upon
the rights of the bolder of saild cootraotual liens. The
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United States Supreme Court in United States v, Texas,
supra, sesmed to rely heavily up n the case of New York
v. Vaolay, 288 U, S. 290, 77 L. B84, 75., in its opinion.
Tne 'melay cese, supra, ¢oncerned whether or not the

State of New York was entitled t: have its franchise texes
deoclared prior tc and shead of the olaia of the Federal
Government, in a receivership rroceeading, under the Fed-
sral priority statute. The United States Supreams Court
pointed out very clearly that the franchise tax lien was
nothing more than "a caveat of a more perfeot lien to
coae™ and, thersfors, not entitled tc priority, under the
Federsl priority statute, to the claims of th United States.
Nevertheless, the court made it clear that the lien was
sufficient for other purposss when it said:

“By the statutes of New York, 'every such
tax or fee (including the annual franchise tax
to be raid b corporations) shall be a lien
2nd binding uroan the real and personal property
of the corporation. . . lisdle to pay the same
until the seme¢ is paid in full.' k. Y. Tax
Law, Consol. laws, ohap, 60, § 197. The lien
thus created iz effeotive for many purposes
though {ts szmount i3 undetermined, It i=a
notice tc orteagee® or purchasers, rho sre
held to loan or purchase at their own risk if
thay tzke their nortgages cr Jaedeg bdafore the
tax has been assessed or psid, Carey v, ¥Xelith,
250 X. Y. 216, 164 N. E, 912; Zngelhardt v,
Alvino Raalty Co, 2‘8 N. Y. 374' 162 N. 3. 287.
In that raspect it is similar ¢t the lien of
a transfar tax cr 4duty upon ths estate of a
dscedent. “fidurdban Realty Corp v. F, les & L.
Realty Corp. 247 N. Y. 307, 160 . 5. 38C;
Stook v, lann, 255 N, Y, 170, 104. It will
even be supsrior, at &all events after agsess-
ment (New York Terainal Co, v. Gsus, 204 K. Y.
512, 514, 98 N. 3. 11) to mortgages alresdy
made, 8nd wi)l thus prevail egainst s purchaser
who buys at a forsclosurs sals. liew York Ter-
minal Co. v, Gaus, supra. Cf. Zarshall v, Hew
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York, 254 U. S, 380, 384, 65 L, ed. 315, 318, 41
S, Ct. 143, All this 1s settled in tew York
by reitersted judgumenta.

"The problem here is different. 7o hLold
thet a lien has progressed tc such a point as
tc be a warning to aortgagees end purohasers
of a contingent 1iadility, like w notioe .r
lis pendens, is far froa holding that while
the fTEFTTTty is unliquidated and unxnown tha
1isn tbus orented is perfeet and srecirio.

By the teras of the hypothesis it is nuthing

of the kind, If the atete veare tc staand upon
the warning and omit tc ascertain the cebt,

it ¥:uld nevar be able tc eell anytuing, for

it wruld not now how auch to sell. . gainst
xmortgagess and purchasers a lien perfectad
afterwards may Gske effeat dy relation as of
the data «f tihe inchoate lian throu:-h which
ncrtaagsss end purchasars becsme charzesble
with nctics, Ths dootrine »f ralaticn will not
éivest the United States of the nrefersnce that
acorued when racsivers were aprointed.”

The case I Carey v. “Mnor C. nrelth, Inc., supre,
iavolved the franchise tax laws of New Yor., the provision
cr31ting the lien bein very siunilar tc that pirt of iArticle
7545, 3uoted above, Zecause of the pertinenos of the language
ia the cass snd the alizilaritiy of the i‘uw York statutes to
cur lexas statutes, wa zuots at lenzth fron the case, as fol-
lovs:

"Tha vlaintiff suss tn recovsTr hor purchase
»rice, tocathar with c-:st of titie sss:sch, The ¢on-
tract of real estats purchassd was eracuted Decesan-
Ser 11, 1925, title tc ba olcsed on Jusoe 1C, 1926,
After five adjournnsnts ¢loaing was fixed for
fugust 3, 1920, OCxn that date title wus rejected
for various reasons, anong thea bsins: the
lien of the unnaid franghise tax for 1925. The
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defendant, seller, ies a forelgn {(Delaware)
Corporation. Tursuant to article 9-A cf the
Tax Law (Cona, Laws, 0. 60}, every foreign
corporation doing business in this stats

tahall annualle naw in aflennaa FAn tha waawm
PLCas GQODUS LA Al [GVESALS 18T vad yeal

beginning November first * * * an annual fran-
ochise tax, to bs coaruted by ths tax comaission
upen the baais of ite entire net incone, ¢ * 4
for its fiascal or the calendar ysar next pre-
ceding.' Leoticn 2CG,

"Lvary corporation shull annuslly on or
befcre July rirst trapsait to the tax commis-
sion a reprcrt in the fora aud wmanner speci-
fied in saction «11 c¢f the article., 5¢-tiocan
214 stutes how the tar shall be cumn-uted,

TLe tex filxed and lapcsed shsll be raid tc the
st:te tax ¢oaunission on or before the 1st

day of January of each year, '.ach such tax

* * ¥ ghall bs a lien and binding upon the
real and perscnul property of the corpuration
1i4ble to pay the seme until the saze 1s paid
in fuil.* Zecticn 21%-c.

"This vendor corporation made & returs or
report pursuant to ssction 211 c©n or before
July 1, 1925, &Xo tax had been rixed cr com-
puted on tie rerort, but navertliclesa a tsx
wis 4due fcr the year bdeginning Hovezber i,
1¢25, snd vwas payadle on or before Januaiy
i1, 1€26, It was to ba paid 'in scvancs fcr
tLs year berinning i.oveaber first, 1925,°
and wsg nade a lien until pailad,

"rhe tox becane 2 lian, thersefore, iiove:-
bar 1, 1435, although ths aacunt was sudbjeot
to ‘uturs coarutaticn., This asthed vf collact-
ing a tax due the state is not unlize thit
provided for colleoting the tax on transfurs
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under srtiole 10 of the Tsx Law., Section 222
provides that unless otherwices providsd such
taxes shall be due ané payadle at the tiae of
the trensfer, and seoticon 22/ nskes thea a
lien Lpon the prorerty tranaferrsd uatil psidad,
Tha 1lien attaches at the time of transfaer,
which, if by will or intestate lavs, is the
date of the death cr the person seized or pos-
ses8ed of the property. Yidurban Reslty Cor-
poration v, 7, Tes % L. Reelty Corporation,
247 Y. Y. 307, 160 R. B, 380, The saount cf
such a tax, however, cannot be ascertained
until Yhe astate ia appralsed =sad tLs rate

and the amount Joternined as specifisd in the
act.

".e held in Eagalhardt v. 1ilvinc healty
Co, Ine., 248 2, Y. 374, 162 i, ., 287, decidsd
after the tricl of this case, tint si.ch taxes
vere a lien upon the corporata »roparty although
#o reports haé been 1ads and no tax cocaputed.
The tzx by law was to be paid as nt a csriain
¢ete, and ta: pioperty of the corporation
wua burdaensd with this chiarge, the exact wmount
of vhich might bve subsesgquently fized by the tax
oomnissizn, It was the duty of the corporation
to nave it fixed snd to aake the rayaent. e
said that ths tix beoams a -lien unon the real .
estate ¢f the corrporation upon ths 1%:th day of
January inp euch year. The st.tute arplicable
in that case read somewhet Jiffarently from
the present section., The t3x was to bde a liaen
'‘from the ti7e when it is rayabls,' and 1t
was rayeble on or bdefor: January 15th. [The
quoted words hive been cmitted f{rom the preseat
Tax law, the wording bein;: ‘*sach asueh tax
¢ % * shall be & lien und bdinding upon the
rec]l and personal property of tha corporation
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1iable t~ pay the same until the sane is paid
in full}* This conforms the lenguage of neo-
tion 219-0 applicabdle to corporations to the
wording of seotion 224 covering the lien of
transfer taxses, Both rrovisiones shculd, in
consequénce, Lave siailar construction, The
sarlisst dats 1s chosen for the attachaent

of the lie¢n, the date of death or transfer in
the one casza, aad tne firet of Hovuabar in tLs
octher.

“i.hen, therefore, on tie 3d of .upust,
1926, the defsndants sttemptad tuo closa title
the property wes incumbered by the fronchise
taz lien for the yeer 1925 which they Lad not
paid, The smount could easily lL.v: been as-
osrtained froas the corporation‘’s July report
end the tax comruted paild.™

In State ¥, “‘'yons, sunyd, L3 Tsass upreae Court,
at “urs 956, said: “"The rule iz gencrilly aogeptsd in this
tate that all wrorsrty rights sojuirel vudé held, und eall
contraots made, are subjeet to the autherity ol the State
tc levy ite teran =nd collect ity revenusi Tor the support
¢f tha 2overnaent.”

The question of whether or nct o stetutory lien
ie to> h:ve priority over cth:r lierns 1is Ine of legislative
intent to be derived fro- the langua.e of tis strtutes,
tste V. ~ynna, supraj 61 C. J. pase 926, Jactidn 1178.

: It will be noted that tLe lsgislature .f this
.tate has seld, in .irtiecle 708, su-rs, Lhat "the Iltuta
shall heva a prior lien on all corporata rroperty ror all
franohise taxss, renalties, and interest.,” The word "prior"
i{s used as an adjeoctive in the statuts, .ebster's i.ew
international Sictionary, Second 3dition, glves the &md-
jective "prior™ the following definition: ".recedins in
the crder of tima; earlier and therefore taking precsdsnce;
rrevious; ., . . anterior; . . " In icrds ané bhracas,
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Feraanent 84ition, Voluame 33, page 647 it 1s said: "aAg
between two liens, or in a oclass of liens, the one¢ superior
to the others very properly can be said to be ‘prior.'"
(Fidelity Ins. Trust and Safe Depcsit Company v, Loanoks
Iron Company, &1 Fed. 439, 447). e think the legisla-
ture in using the word "prior™ in said aArticle 7089, supra,
intended th~t the State's llen to seocurs the paymeat of
franochise t..xes, penalties, and interest should be prece-
dent in order of time, earlier, and tnerefore taking preo-
edence, supsriority, ang priority over any contresotusl
liens, on any property owned by the corporation.

¢ think the frenchise tax becomes a lien ss of

Jay 1 of the year in which the tex dsoomes due as providsd
in said Article 7084, supra, and thit it remains s lien
against all of the property ovned dy the oprporation until
the tax, including penelties and interest, is finally paid.
Of course, the lien will follow the property of the oor-
porstion and & purchaser of the sams would aoquire it with
notiocs of and subjeot to the State's llen for the unpaid
franchise taxes, penelties, and interest,

You ars, thersfore, advised that each of the
questions sabzitted by you are answered in the affirmativa,

Ye 40 not interpret your inquiry to call for
e determination of the question of the priority of the
State frsanchise tax lien over other tax liens of ths var-
fous taxing units of the State of Texas nor of the liens
of the Federal governaent. Neither do we consider ths scops
of your inquiry to oall for a deteraination of the question
of ths priority of maid franochlise tax lien over other stat-
utory lisns., e 4o not, therefore, pass upon these matters
in this opinion,

¢ trust that we have fully answered your inguliry.

Yours very truly

- -

7 ALIRCVESICY 18, % ATTUENSY GENERAL OF TBXAS
Gerat A . ; M 78 Enacllon

/I'
#3; QQCSEEE GENERAL OF THxAS Harold YoCracken
' Agsistant




