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Lasr 8irt Opinion Ko. (-45897 :
liet Msy an assistant county attorney
receive coipenantion under a de-~
liaqueat tax coatrnet whioh he
entersd into prior to his eppcint-
meht a8 assistunt county attorney:

Yocur letter of Mey 18,:1‘42, reQuosting our opinion
on the sbove slated questien ruqd- as followst

"Your letter of the 8th instance direcsted
to R L. Crosier together with ¢opy eof your opin-
ion No. O=35448 snclosed therein, duly received,
As Kr, Crosiasr is shortly to enter the United
Stetes Naval Reserve and not havisng the time to
40 80 hinsself asked me to prepare for hinma
brief on the quastion whleclL he eubmitted to you
in his latter of the 8th instance for your opin-
100 with reference to the right of hias assis-
tant, J. K, Bauldwia, to receive comuissions on
delingquent taxes cullected under a sontract
entered fnto with Johaosoa County, prior to his

_appointment s s Agsistant Couaty Attoraey.

“It i{s gy upderstanding the order sppointing
Kr, Bauldwin, Assistant County Attorney, doee not
provide for the paymeut of any sslary to his out
of any ¢ouanty or othar pudlie funds, It is also
oy understanding that the coatract relating to
the collection of delinquent taxvs expires the
3lst day of Deceadesr, 1942,

*] submit the followiang rfor your coansidere-
tion: Article 7526, He C. B, makes it the duty of
the Couaty Attorney t0 file suits for the ocollec-
tion of dalinguent texes, ete,
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*Artlole 7335 R, C, 3, auvthorizes tie Com-
missioners Court of any county after the expira-
tioa of thirty days notice in writing to the
County Attorney to rile delinguent tax suits
apd his Tellure to dc go, shall deem it naces-
sery expldent, suid Cczuinuinnorl Court mey con-
trzct vwith any competent -ttorney to enforoe or
assist in the enforceaent of the colleotion of
any state and county tuxes for & perceata;e of
the taxes, sto., estually collected, ete,

“The ¢contreet betwsen tha County and ¥r,
Bauldwin for tho collection of the delinquent
texca §» still in foree and affect and he has
sipce the date of same been engnged in esrrying
out ita terms cnd provisions.

"534 Texas Jurisprudencs, puge 607, it is
sajd the duties of an Assistunt wre to Le par-
formed in connection with and under the direo-
tion of the primeipel,

“In Neeper vs, Stewart 68 S, ¥. (24) 81z,
in discussing the sek1ing of the word ‘Assis-
tant! the ccurt stated that 1t is universally
defined as cne who alds, Lelps or assists also
thet the word ‘Assistent' necessarily implies
that the dutias are to be performed in comnec-
tion with snd under the d4irection of the Super-
fateadent, in discussing the dutles of sn Assis-
tant County SBuperiantendent,

*It seczms to me thet ia as xmuch as the Stat-
ute reiled to make it the duty of the Assistent
County Attorney to eolleot the delinguent taxes
and 1o as nuch as the statute also by implice-
tion gives the County Atternay the right to
refuse, in Lis discretion, to file sult for the
colleetion of deliaquent taxss, a«nd authorize
the Commissionere Court to enter into coatract
with sowe competent sttorsay for the colleotion
of the delinjuent texes; &ad the faot that tlhe
contreet for the colleotion of the delinquent
taxes anti dated the eppointment of seid attor-
ney aw Assistaot County Attorney, coupled with
the fact thet his appointment as Asslistant
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¢
County Attoraey does not provide for Lhe ;ay-
ment of any salery or cocpensetion from the
county funds or any othnar pudblic funds ror his
services as Assistent County Attorney, it is
ny Judgxent that Xr., Bauldwin would be author-
ized under the law to continue to collect his
commissions on the delinquent tax coatract
uatil the erxpirstion of seme and elso discharge
the duties as Assistent County Attorney at the
same tive.

"Your opinion wit:. reference to the above
matter will be greatly appreciected.”

Article 3902 and Article 331, Verncn's Annotated
Civil Htatutes, authorize county attorneys, by coasent of the
Coemissioners' Court to sppoint in writicg caoe or nore assias~-
tents for their respective counties, who shall have the sanme
powers, authority end qual fiocuticns as their priseipals.
Such aseistants, before entering oo the duties of their
offioedy shall each take the cfficisl ceth wnich shall be en-
dorsed upon their appointments amithe oceth and appab:tuent
shall be recorded and deposited fa the county clerk's office.

Our opinicn ko, O0-588, among other things, holds
in effect that the Commissioners®’ Court is act suthorized
to contract with or to pay a eounty attorney & percentage
of delinquent taxes collected.

Ia opimion Ro. 0=169%, this department held in res-
ponse to the following question: “Meay & county attorney repre-
sent an {ndependent school district of the sesme county in
the collection or delinquent teaxes end the filing of and in-
tervention in tax suits in its behalf?™ that;

*From « oconsideration of the foregoing stet-
utes it is evident that the office of couanty at-
toraey ia incompatible with the duties of o de-
linquent tax ettorney for en indepeadent school
dimtrict loented in the seme county ihnsamuch as
he might be required to take some action as de-
linguent tax attorney for the independent achool
district whieh night result in the county sustain-
ing some loss of its tax revesnue,”

We also direet your attention to opinions No, 0-8Y,
No, O=-2410 (conference opinion Ko, 35108) and Xo. 0-2810 of this
department. Cophs of sll the atove mantinned opinions are ean-
¢closed for ycur ccnvenisnce,
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Under iarticle 3351, supre, an assistant county sti-
torney possesses the Saie powers, authority and cvelificetions
a8 bhis principal. Therefore, it would nuturally follow thet
he (the essisgtant county attorney) would have the same duties
8 his prinoipel. The 4uty of collecting delinquent taxes
is imposed upon the ecounty attorney by statute. It is apperent
that the same duty is imposed on the essistont of the county
ettarney., As the county ettorney cennot contrect with the
county to collect delinqueat taxes neither oould his aseistant,
Under the facts 28 above stated, the assistant will ba perforn-
ing ell the duties of the county attorney during the absence
of said county attorne when he is in the Navil Heserve,

Article 7335, Vernon's Annotated Civil Statutes, su-~
thorites the Coumniseioners' Court of upy county after the ax-
piration of thirty deys' notice in writipg to the county et-
torney to file delinquent tax suits, and his railure to do aso
shall deer it necessary and expedient, sald Commissiocnors®
Court may contract with aay competent attorney to eaforos or
sssist 1in the snforeing of the collection of any atute and
county taxes for & perceantage of the taxes, eto., actually
collected.

In view of the foreguing fects and suthorities, it
is our opinfon thet the esme duty is imposed upon the assia-
tant county attoraney to eollect delinquent taxes as is imposed
upon the county sttorney. It is our further opinioa that the
assistant county attorney in gucstion has no authority to
collect delin uent taxes under the contract ic question and
receive the coxpensation provided for iu said contrect. 1If
the assistant county attorney collects seid delin uent taxes,
he must do so 1n the capeacity of his principal as required
and suthorised by statute, and not by virtus of contrsot.

It is our further opinioa that the duties of an assistent
couaty ettornay ere inooaspstible with the duties of 4 delin-
;uent tex attoraney for the ceunty., Thersforé, the etove stat-
sd question is answered in the negative.

Trusting that the foregoing fully answers your in-
quiry, we are

Yours very truly
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