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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

genALD C. MANN
ATTORREY GENETRAL

Tor

EoasTadla Charles X. Ra!lll
Distrist Aftorney o

Marliin, Texas
Deny Slr{ Opinion Ne, © D
Ret Comnississ burd is au-
- thorized .
. nijncous lnnA» .
by diversiox of vater
A Of eomstrul a of
4. Paymant Bhould
b the GsneXsl Fund
. ,r.
. 4 the following stated
queations:
"Can the £ Talls
County by a g8 to an
ad jacent lat o Iv.rtion of water

na t1 ., Al fund or
s County\oan Buch payment bs made?”
oarefully considered by this department.

, Yerson's Annotated Texas Clvil Stat-
utes, ol your letter, provides:

% necessary to construct a ocsuse-
ahnl e taken from both mides, sc as %o

nnkn A d:.in on sash side thoroar.. Thanever 1t
is negassary to drain the water from any pudlie

$oad, tho otnraaar ‘shall gut & diteh Tor th=t

ard or the natural water
f!:ap‘:nd w!th as ltro fajury as possidle to

the adjnaent 1and ounorl.:‘;n such cages the
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soxmissicners court aball c¢csuse the damages
to sush preaises tc Lo assessed and paid sut
of the general revenues of the souaty, and
ia case of dlsagreensnt the sane may ﬂc set-
tled by sult as 1ia other cases.”

The case of Apgelina Countvy v, Boad, 16 8. w, (£d)
358, oited by ycu in your letter, holds that & ssunty fis liabdble
for damages to lands by backing mp surfase waters in the eoa-
strustion of & ceunty roed, ¥%e quote from the court's opiaioan
ia raid cass as follows:

*Under the coxmon law a sousty is aot
1iatle rer danages growing out of the aegligeace
of its officers or agents. This ia the rale
a0 this atats, ualess such liadbility 1is created
by statutse ofthor by express words or by Aset-
es3ary lnplxeatioa. Heigel v, Tiekita County,

84 Tex, SO2, 19 8. %, 562, 351 An. 3%. Bap. 83;
Kussbauas v, Dell Conats‘ 97 Tex, 86, 70 8. ¥.
430; Barris County v, Gerbart, 118 Tex. 449,
283 5. T. 138. The negligeace of ingeline
souaty and its agents was not an 1ssue. Appel-
lee's suit is 2ot Dased u;on the pegligecoes of
appellaat's orfficers or sgenta. His petiticn
elleged a taking of his property for pudlie use
without eoxpensation, If 1o faeét appsllent
took or damaged sppellee'’s propersy fer pudlie
use, it rested under the adsclute duty to sca-
peasats Lhim therefor, Under statutory provi-
sions pruperty asy be takes or &amiged by ¢oun-
ties for publiec use in estadlishing aad malntein-
ing pudlie roads, and the authority thus glven
embraces the makIng of Citches snd drains and
the building of embankzments. 1t 1s therefore
trus, as conteuded Dy ajpelles, that, when this
euthority is properly sxercised, s eounty may
ts made 1is.le fror daanges theredy csused to
privats property. Tuls would e & ¢ese 1ip whieh
1fadbility is expressly imposed upen ths county,
Artiecle 6730 (¢938) {(4745) R, 8, 1923, TFKuss-
vaug v. Bell County, 97 Tex. 86, 76 8, ¥, 430,

. The eited article, 6730 (6035), specifically deo-

' elares: ‘'¥henever it is necessary to drein the

: water from any pudile road, the overseer shall
eut & diteh for thet pur,ose, having due regard
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t0 the aatural weter flow, and with as little
injury as possibtls to the adjecent lasdowner;
Provided, that in suck sases the eomnissiosers'
oourt shall cause tie damages to puch premiges
te be assessed and paid out of the genorel
revenues of the county, and in ease of é&isagrse-
ment between the commissioners' sourt and suech
Owner, the same may de settled by suit as in
othar easaes.'

“In Pslo Pinte County v. Ouines (Tex.
Civ, App.) 168 8, ¥%. 391, it was held that this
statute expressly made » county 1liadle feor
Gamagzes to sdjacent landowners for the over-
flow of lands ineident to the eonstruction und
maintenanse of 1ts roadways. Ia that ¢ase, as
in this, the road was 80 seastructed as %o
cause the rurface watar to asoumulate and baek
upos ané over the plaiatiff's land anéd destrey
his growisg e¢rops. The ecuaty war held liadle
under the statute just guoted, and tde Cupreas
Court refused & writ of errer. 8See, slse,
Southera curety Co, v. McGuire (Tex. Civ. App.)
275 8. %, 840; EHarris County v, “m“. 119
Tex, 449, 283 5. %, 139; Jeoned County v, Moors,
(Tex. Civ, App.) ¢ B, B, (24) 289 (writ refuset).”

It 15 eur spiaien that your first qQuestion should bde
aenswered ia the affirsative,

It is our opinion in saswer tes your seeond guestion
thet payment for such damages should de made fro- the Jaceral

Fand of the oounty.

%e wish to express our sppreciation rfor your eita-
tion of pertinent suthoriiles 1ln your letter,

Yery truly yours
ATTORNZY QSNYRAL O T3IXAS

Girde Forns PR G Sa s

S T TR : ¥mu, 7. Yanning
Assistant
APPROV
¥JF106 ommoED
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