No, 3108

Re; Date of payment of unemployment
compensgation tax as effecting the
tolling of limitation under
Article 5221b-12{j), Vernon's
Annotated Civil staiutos.

OFFICE OF THE ATTOLNEY GuERERLL OF TEXLS
Austin

Texas Unemployment Compensation Commission
Brown Building
Austin, Texas

Gentlemen;:
Opinion No. 0-4618

We have recelved and carefully considered your
opinlon requeat of recent date, In order to fully set out
the facts involved, we guots your letter in full:

"This request has reference to the refund provi-
gione of the Texaa Tnenployment Comprensaticn ‘ct
{Article 5221b-12(5), Vernon's Annctsted Civil stat-
uten of Texas, 19325). You have praviously iscued
your opinions No. C~-439 on March 17, 1939, and 0-1765
on ¥arch 7, 1940, Thes- twC opinions are oited in

your opinion No, 0-2183 dated June 18, 1940,

*In the year 1940 the Commission essserted tax
llability against X Company for unenployment taxes
for the period January 1, 1637, through December 31,
1939, X Company donied liability but in 1940 paid all
of tha taxes whigh the Commission claimed were owing.
AL tha time 1t pald the taxns 1t filed mn application
for refund in accordance with the terms cof the Unemploy-
mont Act. In 1942 o Federal court flnally established
the correctness of the corporetionts c¢ccntention of non-
liability. (The came in which the zueetion wns decided
was not a tax suit by this State for unomployment tazes,)

"On the basis of the decision of the Felaral court,
whis Ccmmission told the % Company that it wa:z nct an
amployer during the period January 1, 1937, to December 31,
1939, snd that ths refund application would be granted
with reference to taxes due after KMarch 31, 1938, Thin
wa3 for Lhe roason that the refund provision of the Texas
law, as 1t sxisted prior to April 1, 1939, impossed & ona-
veay limitation paeriod for the filing of applications,



"Tha X corporation now contends that slace taxes
dus prior to April 1, 1928, were paid the commizsion
st a time when the application for refund with respect
to them was barred, a situatlion 1s ¢reated which demands
that the statute be not interpreted to bar recovery of
such taxssa,

"%e shell appreciate your opinion as tu the cor-
rectness of our position in denying the refund of taxes
due prior to april 1, 1938,"

It would geem that opinions Numbars 0459 and
0«1765 have answered inferentially the question expressed in
your opinion request, However, it is now esserted that a
different conclusion should be reached because the contribu-
tions alleged to be due for the period prior to April 1, 1938,
were paid in 1840 rather than in that periocd, In order to
fully answer this contention, we feel that a short review of
the applicable statutes and our previous rulings will be
profitable, ’

Our opinion No. 0«459 deslt with a situation where
the commigsion was agked to refund contributions, regularly
paid by the supposed employsr, which were due pribr to one
year from tha date of the & pilcation therefor, At the date
of this opinion, Section 12(d) of Article 5221b, Vernon's
Annotated Civil Statutes, was in effect and it reades as follows:

"RefTunda; If not later than (1) year after the
date on which any contributions or lnterest thareon
bocame due, an amplover who has pald gsuch contributicns
or Interast thereon shall make apvllcaticn oy an adjuete
nent thaersol 1n connsctlon with submequant coniributllcon
paynents, or for a rofund thereof baecause such adjustment
cannot be made, and tve Comuission sghall determine that
guch contributione or interest or any portion tharaof
wag orronecusly collected, the Commlssion thall allow
such emplcyer to rmake an adjustment thsereof, without
interegst, in connection with subsequeat contribution
payments by him, or if such adjustment can not be nade
the Commission shall rofund said amount, withcut interest,
from the fund., For like cause and within the. same period,
ad justuent or rafund msy be so modse on tha Conmisgsion's
own inttiasiva.” (Umphagis supplied]

“he Attorney General held that the Commission could
not legally retfund contritutions which were due prior to one
year from tha date of application therafor, In the course of
the opinion we find the following language:

"Gne of the most significant provislons of Zsction
14(d) 18 the phrass 'the date on whioch apy contributions
or interest thereon became due.' The 'due! date rather
than the ¢ate of payment 1a controlling. WMo mattar when
the oontritutions are paid, the cne (1) year periocd of
limitation against refunds begins to oporate in favor of
tha ptata 'after the date on which any contributions or
intarest thereon bhecame due.'™™



i Based on the same factual dats submitted $n Opiniton
No, 0-459, another oplnion reguest was received by the Attorney
Ceneral in which the main problem was the affect of the amend-
ment of old Zection 12(&) to new Sectlon 12(}), affective
April 1, 1839, Although there is scme slight difference in
verbiage, the legal effect of toth statutes sppears to be the
same, excepting the change in the perliod of limiiation. GSec~
tion 12(J) is still in effect and reads as follows:

"yhers any employlog unit has made a payment ta
the Commission of contributlione alleged to bas due, and
1t is later determined that such contributions were
not due, in whele or in part, the employing unit making
such payment may make application to the Commission for
an adjustment thereof In connection with contribution
payments then due, or for a refund thereof bacasuse such
ad justment cennot be made, and if the Commiesion shall
determine that such contributions or penalty, or any
portion thereof were erronsously colleotsed, the Comuls-
gion ehall allow such employing unit to make an adjust-
nent thereof without interest in conneotion with contri-
bution payments then due by such employing unit, or ir
such adjustment cannot be made, the Coomission ghall
refund saild amount without interest from the Fund, pro-
vided that no application for adJjustment or refund shall
ever be conasldered by the voumission unless the same
shall heve boen filed within four (4) years from the
date on which such contributlons or penaltles weuld
have become dus, had such contributlons been legslly
collecdtible by the Gommlesion from SUch employing unit.
Tor 1lke cause, and within the same period, adjustment
or refund may be so made on the fommission’!s own initia-
tive," (Bmphasis supplied)

The resulting opinion, being NMo. 0~1755, held that
the new statute had no retroaotive terms and that 1t was in-
tended to be prospective in operation., Consequently the
claimant gained no new rights by the repeal of 0ld Zection
12{d4) and the passage of Feoction 12(3j). The holding and
reasoning in prior opinion No. 0-459 was reaffirmed, and the
supposed employer was agalin denied a refund of contribvutions
becoming due prior to one year from the dats of application
thersfor, Again, emphasle vwas placed on the fact that inso-
far as the beglinnisng of the periocd of limitstion wae concerned,
the due date of the contributions was the sontrolling factor,

The Texas Unemployment Compensation Commission has
uniformly interpreted the applicable statutes to mean that the
limitaticn perliod should begin on the date that the contridu-
tion became dus, Sese Regulatlon 38, adopted July 2, 1937, and
hogulastion 39, adoptad Ieptember 5, 1939,

2ince every opinion by tha Attornsay Cenerz] and
every regulation by the Commis:zion, desllng with the abnve
set out statutes, have emphasized the fact that the beginning
of the running of the period of limitation ie the dus date
of the contritutions, we are not willling to say now that the
date of payment 1s controlling. We do not bsliesve that a
legislative intent to differentliate betweez, snd favor, a
claimant who has not regularly paid tre ceontrirutions 2llepedly
due and ons who has regularly peid his taxss, csn bn read into
the ntatutes. Certuinly the exprass tarms of the statutes
involvaed meks no suach distinction.
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You are, therefore, advisel that the claim pre-
pgnted by the X Company has boen darred by the terms of old
Seoction 12(d4), Article 5221b, Vermon's Annotated Civil Sta-
tutes, and that the Ccmuission adopted the correct position
in denying thes refund of taxes dus prior to April 1, 1938,

Yours very truly

ATTORNEY GENTRAL OF THEXAS

By
/8/ %oocdrow Edwards
Assistant

WE s AN

. This opinion has been conrldered in couference,
approved and orderad racorded, ihls the £Iixd day of vctobder,

1942,

/e8/ Gerald ¢, karnn

Gerald C, Kann
Attorney Ceneral of Texas



