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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ArroRNEY GRNERAL

Honoradble C. P, Loexhurt, Chezirman
Board of Insurance Commissionsrs
Austin, Texas

Dear 8ir: Opinion Ko. U-4620

Re: Under th tted are the

Your letter of May 26, squesting the opinton
of this dspartment on the aboxe stctoldl’ question reads &b
followa:
& in the Adole
phus Hotal 1§ ¢ with the Amer-
ican Auto R wh1~- s sald to bde

opereting in & {ght states snd & amber

gt 28, 19kE, The Cludb 1s operated
» mais, tho mexbers peying annuel
Appue)l membership mewetings are
4. the nembers electing the Direc-

3 aspcnsible feor the management of

the Clubls £ffairs, Directors receive no co.psn~
satior for thair services und meetin;s =nre bhsld
monthly. There ors cnly three salaried smployces,
twe office girle snd cone man., Mr. C. . MoDooald
is in chsrge of the orfice and all servicaes,

“The Clud secures its members by direet solil-
cimtion and through other isembers who ere ecntected
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by Hr, C., B, HeDonald., 'The applicant applies
for mambarahip toc the Bonrd of Tirestors and
sgr-es to abiie by the rules an regulatioms of
the Club and pays §1Z.00 for cone ysar's dues.
The menbtership covers paanon?tr esrs only. Yhen
the arplication for mexbership hag bean epproved,
the member receives n folder containing o nem-
bership card, & Festerr Union "collest' card, a
sertirieeste for Luil bond, wiien deseribes tha
procedure for ususge, =nd a brochure deseribing
the purposes und futlilities of fored dy the Clud,
This booklet lists the servicss that ars given
1o nembars scme of wileh sre as follows:

*{1)] lvery member is given a iond Certi-
ficate to present at the time of ar-
rest aay«here in the Unlted Statesn,
It sssures Hoth the mexber and the
Court that an ageat of AAn or the
li:tional Surety Corporastion will make
bail for the member 1o any asmount up
to $3,000,00 ror any violation of
motor vehlcls lawa except a ehurge
of drunken Ariving,

*(2] ¥whea a member's car is disebled in
any way the Club will pay for tan
uiles of towing,

“{%) If member's eaxr cverturas, slips iato
s diteh, or is otherwise in need of
sxtricating services, AZA will pro-
vide the! s~yvice upoun call,

*{4) +when m'gber's cer will not preceed
under its own power, AAA will eend
a xeehnnio a diatapce of ten miles
t- make emergensy repairs at the
scenas of the troubls provided the
repnirs can be aceoxplish~d in thirty
ainutes. If mora rapalrs are ncedsd
the servioe falla under the ¢lassi-~
fication of Towing.

"{8] Bo ocharge is msde for sesding & sep-
vice ear up v ten miles to chenge a
tire on sember's osryr.
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“{6) Should a member recaive any of these
services frem s garsge not affilisted
with the Clubd, he is instrueted to
mail his receipt for smid service to
the Clud orfice st Dallas for reim-
bursemsnt, The Club will bonor such
receipt up to, but not to excesd £35,00,

*In addition to the sbeve, s personal Acol-
dent Insurance Polliocy in the amount of $1,000,00
is given to sach member. This policy is written
by the Great smerican kKeserve Insuranee Compsny of
Dallcs, Texas, %0 members residing in Texas. It
iz a hishlr restrioted sutozobile policy and 1s
written ia ecnsideratica of ag annusl presium of
§1.28. The poliey is oauntaratgfﬂd by a Miss
George, who 13 authorized and lissnsed Agent for
the Grest Axerican Keserve lasurance Compuny, as
well &3 an employve of the Dallas Automobile Clud,

"¢ re,uest your opinion as to whetlher or
sot the adbove Lenefits offersd b: the Club are
tinsurance becefite' «ad if so, Af the Clud skould
coxe under the swervisioan of this Department.

":e are forwardiag to you ror your cocpnsidera-
tion of this gquestion the following papers:

(1) Applieation for Membership in Delles
Autoxebile Club

“(2) MNembershipy Card and %estars Ualen
*Colleet! Card

»(%) A Certificate for Bail Bond

»{4) A Broohures desoribing the purpocees
and Taeilities offered by the Club,

“{5) Bpesimen Copy of Aeceident Insurancs.
¥oll -3, Y

*Flsase roturs thoe above enclosurses Lo us whan
you have rendsred ap opinion on this questicn,”

fhe Dallns iutomnoblile Club was imooriorated as e
elub uné recsived its ohnrter from the Sseretary of State on
August 5, 1922, under subdivision £ of Article 1121, Revised
Civil Statutes of Texas, 191ll.

Article 1121, supra (now Artieie 1308, Varnon's
Abpotated Civil Statutes), epscified or named the purposes for
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which private corporations ceuld be formed, GSubddivision 2
of sald article provided:

"E£. The support of any benevolest, shari-
table, adueatiqnnl or alssionery underteking.”

Subdivision 2, Artiels 1302, Vernon's Annoteted
Civil Statutes, providest

“Z. The support of any bensvolent, c¢hari-
tadble, educational or -;ll!anary undsrtaking.”

It will be noted that suddivision 2 of Article 130%,
supra, and subdivision £ eof Article 1121, Revisrd Civil State
utes, 1911, are idertiocal, ‘

_ The purpose clause of the abovemationed corpora-~
tion raesds s& follows:

"The purpesse for whiech said corporstion is
formed is31 the support of sn educational under-
taking asnd pertieularly to preaote the improve-
ment of highways and the education of its mamders
in the reaquireconts of the laws cof the State of
Texas, eacd the social enjeyment pertaining to the
owners of sutomnbiles, sad the cooperation of ite
mombers for the battermemt of its pudlio highways
and for such Other pur,vses a8 are sxpressly or
impliedly suthorized ualer subdivision £, Artie
cle 11E1, of the Levized Civil Statutes of Texas,
relating hereto,"™

Bubdivision 91, Article 13OZ, suprs, (Acts 1629, slst
Legislaturs, p. 108, ¢h, 47, sec. 1) provides: .

“9l, Corporations mey be ereated to estab-
lish, suppors end zaintaic sutomobile clubs for
ths nutual Honefit and protecticn of automoblle
operators, witk powsr to eeguire and own all
property incidental to such business. Hothing
in thia Aet shall be construsd =8 legalizing
corporations to write lnsurance as agents.“

The Cellas Automodile Clud was incorporzted under
subdiviaion £ of Article 1121, Revised Civil Statutes of 1911,
2s sbove stated, and prior to the spactment of subdlvision 91
muoted above, However, it will bLe noted thet subdivision 91,
supra, speecirically providesi “Nothing ia this Ast shall be
construed se lezalizZing ecr:orstions to write insurence as
agents,.®

-
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The case of Hatiomal auto Service Corporation v.
Btate, 58 8. W. (24} 209, construiag subdivisioa 81, Article
1302, supra, holdas in orfect that whether a ceutrao{ is cas
of insurance is determined by its purpese, effedt, contents
and import, and not necesssrily by the termimology used,
though it contalns decleratioas to the eontrary, This ocase
further holds that a memderalip certificate providing that
for apaus]l dues e corporation would rspeir aceidental damage
t0 & member's asutonodile 12 & apecified amount was an lasur-
aiRce contraot and not a serylee eharge warranting the for-
fiiture of the charter of the oorporastion becauss the eor-
poration issuing sueh certificates falled to somply with the
insureace laws of this State,

The sorvices resndoreld by the Dallas Automobile Clud
maationed 1n your letter, set forth in suddivisions 246, in-
clusively, under parsgreph 2 are almost identical wltﬁ’{hc
services rendared by the Natlionsl Aute Service Corporation ia
the case mentionsd adbove,

Coeley's briefs on Insurante, Bsetiom %Rdition, Yol.
ume 1, puge 8, defines insursnoce as roilounz

*Insurance has besn defined in geaersl
terms as a coatrect by which ome party undere
:akes to indemaify snother ngainst loss, dange,
or 1iadility arising from en unknown or centin-
gent event, .

-
¢« a »

" o« » & coRntroot of inaurance is an agree~
ment by which ons party for s« voansideration prom-~
i1ses to pey money or its squiveleant or 4¢ seme
act of value to the sssured upon the destruction
or icjury of sometuing ic which the other party
hes en interost. . o+ «*

The word "insurence” is defined in Texas Jurispru-
dence, Volume 24, page 800, ss follows:

=t:psurance' is ¢ word cof comprehensive epd
varied meaning. In & sensarul sense the term sig-
nifies an ugrvement, for & consideration, te pay
e sua of money upon the happening of & particular
event or coatingeney, or indemanity for loss ia
respsct of a speciried subject by speciried
parils; in othor words, an undertakisg by one




tor

Honorabla C., P, Lockhart, ruge 6

party, usually ealleséd the 'insurer'!, to pro-
tect the other party, generally deslgnated as
the *insured' or the ‘assured?!, from loss aris-
ing from pamed risks, for the consideration and
uron the torms end unpdsr the conditions recited.”

Undexr the facta stated in your letter it is appareat
that the Dallas Automobile Club has made no effort to camply

with the inmsurance laws of ths State.

under the genarel inecorjporstion statute and not the laws re-

lating to iansursncs companies.

no express authority acting as a prineipal to insure its zm-
bers. It is obvious that it is not authorised to issue any

fora of ionsurance contract.

In view of the foregoing, 1t is our ovinion that the

 memdership certifioate of the Dallas Automebile Club providing
- that for annual dues the corporatioa will repair aceldeatal

dammge, etc., $0 & mombar's autemobile in a speocified amount
is an insuranece contract, end that said Dallas Autamodbile Clud
has no suthority whatsoever to act ag a principal to insure
its nsmbers or enter into such oontreets. As the Dallas Auto-
xzodile Club has no authority to enter into ths sontract adove
montionsd, it would pot eome under the superviasion of the

State Insurance Department.

%o do not Bheld that the Insurance Departaent of

this State 18 without authority to make investigation to de~
termine whether the insurence laws are belng violated and to
sse that no company Coes an insursnce dusiness without asther-
ity of law. The Insurance Depertment can make such jsvestiga-
tion as is proper and take such steps and moke such recommen~
dations ss msy de necessary pertaining to the enforcement of
the {nsurance laws and requiring & complisnce therewith., (See

Article 4682, V., A, C, 8.)

In c omplienc® with your reguest we are returning
kerewith the enclosures secompanying your rsquest,

Trusting that the foregoing fully answers your in-

quiry, we are

CLERIVEDTIN 15 1949

w~7}/\w~/

APLURNRY Gralifoal, (i TRy g
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1t was incorporated
Tharefores, certainly it has
Yours very truly
ATTCRUEY GENEEAL (T TiXAS
By ,
Ardsll Williems BRI
Assistagt” | 0
COMMITTEE




