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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

t GERALD C, MANN
ATTORNEY Grmenas,

Honorable George H., Sheppard
Comptroller of Public Accounts
Austin, Texas

pear Sirs Opinion ¥o. 0-86k4
Ret In instances vherd4 the Tax Asses-
lor-0011 e county or his
duly a 3 appointed
domztios on- 4 fixed by the

may the time corsumed in

c/be applied against the

o of £Salary gaid, and considered

agtual cost™ of compiling the

5, vithin the maximum alloved
Article, to be repaid { -

ply from the various tax

P42, submits for our opinion the
b6 therefrom together with the supe

as two years! taxes
cluded in the delin-
the Qollector of taxes shall within
tﬁo effective date of this Act, cause
& delinquent tax record of all delin-
quent taxe® not barred by this Actj the dslinquent
record shall be examined by the Commissioners' Qourt
and the Qomptroller or governing body, corrections
may be ordsred made, and vhen found sorreoct and approv-
od by them, payment for the compilation thereof shall
be authorized g: acturl cost to the Tax Qollector,
proportionately from each the State and County taxes,
or nunicipsl taxes, first collected from such record,
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such eost in no case te exceesd & sum equal to five (Sg)
cents per item or vritten line of the originsl eopy o
such reccord and in no event shall any sompiling cost
be oharged to ths taxpayer. %hs delinquent tax record
vhen approved, shall be prima faole evidence of the de-
linqueney shown thereon, and vhen there shall be a»
many ss tvo years of delinquency scocumulated vhieh are
q not shown on the record, & recompilation, or & tvo year
supplement thereto ahnli then de made ss herein provid-
ed. The Tax Gollectors shall cause to be oompiled like
records of taxes delinquent due any district for vhieh
they oollect from tax rolls other than the State and
eounty rolls, and vhen approved by the governing body
of the particulsar distriet, the c¢ost of same shall be
alloved in the manner herein provided.'

| "When the lav first became effective, this depart-

ment mailed the enalosed exhibit to the Tax Assessor-

Gollectors throughout the State in vhiech we made sug-

gottiong vith reference to the compilation of the de-
inquent tax records or supplements thereto,

*You vill notice that wve advised the Tax Assessor-
0ollectors that in a case vhere the record was ocompiled
by deputies in the office, it wvould be necessary for
thems to keep an sccurste sccount of the time spent
the deg:tioo in oompiling the record, and apply te this
time the rate of salary paid to the deputies, order
to arrive at the cost for compiling the record. Ve also
advised them that it vas our opinion that it vould de
necessary for them to assount for the record cost as
fees of office. Ve reached the sonclusiom that the work
could be done by deputies if the amount paid to them
could be acoounted for as fees of office, beocause of the
faet that this prosedure would necessarily have to be
folloved if the vork vas done by deputies in order to ar-
rivcr:t the State's part of the sost'for complling the
record.

*rn other vords, ve conoluded that if wvork done by
deputies eould not be considered as a part of the cost
of compiling the record the State in sush instances
would not pay any part of the eoat for campiling the
record.
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"We have recently had submitted to us s ecertifi-
cate eover the cost for ecompiling a record, vhich
shovs the following smountsi

¥, X. Noody $250.00
Altha Kae Xoneyocutt 250,00
¢. 2. Mn. +00

Cardon R ;:EE

*The record eontains 11,671 lines, and you will
notice that 54 per line for compiling the record would
total $583.55. W, X, Moody is the Tax Assessor-Qollec-
tor of the sounty; therefore, ve wvould like for you to
advise us vhether or not his charge ef $250.00 can be
oonsidered as & part of the e¢ost for compiling the rec-
ord, provided he sccounts for the amount as a fee of of-
fice. You vill also asdvise us vhether or not it is your
opinion that our procedure of considering work done by
deputies in the office is in acoordance vwith the provi-
sions of the lav., If ve are not correst in our sonstruec-
tion as to permitting deputies to ecompile the record,
and in the manner in vhich ve have arrived at the Staie's
part of the ¢ost, ve shall ask that you advise us vhat
part of the ocost, if any, oan be paid by the State in
cases vhere the vork is done by deputies. V¥We have been
advised by a number of Tax Assessor-Qollectors that s
better record can be made by the deputies in the effice
because of the fast that they are more familiar vith the
descsription of the property, ete., on vhich taxes are de-
iinquent.”

In oconnegtion with your inquiry you sutmit the exhibit
referred to in your letter vherein you suggested t¢ the various
Tax Assessors-Qollectors ef the Btate vhat you considered to ve a
proper cang%lanoo vith the pertinent portions of Beotion 2 of
Artiecle T336f, VYernon's Texas Civil Btatutes, providing that "pay-
ment for the sompilation thereof (the delinquent tax record required
and suthorized by said Article) shall be suthorized by sctusl ecost
to the Tax Colleotor, proportionately from each the state and eounty
taxes, or municipal taxes, first collected from such record, such
cost in no case to exceed & sum equal to 54 per item or written
line of the original oopy of such recerd and in no event shall any
compiling cost be charged te the taxpayer." (Parenthesis ours)
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the payment provided by the above is in the nature either
of the payment of actusl expenses necessarily inourred by the fax
Assessor-Collector in the discharge of a statutory duty or a fee,
sommission or compensation for official services performed dy him.
¥s construe the proocedurs outlined you in the attached memoran-
dun or exhibit to be grounded upon the theory or oonception of such
slloved cost ap a fee, commission or compensation caming to the tax
offiecisl by reason of services performed in his offioclal eapaecity
snd henoe under the governing statutes and the recent decision of
gueces County vs. Oureton (not yet reported), by the Supreme Court .
of texan‘ to be aocounted for as a fee of office or paid into the
officers' salary fund in counties go;orncd theredy. Upon this
premise, you proceed to oompute the ‘actusal cost® of eompiling such
delinquent tax records by relating the time consumed dy the regular
sppointed and aoting deputy, to the monthly salary slloved and au-
thorized by due order of the (ommissioners'! Court, and having ar-
rived at such cost, you then “pay” such "aotusl cost” by taking
proportionately from state, county, municipal or &istrict taxes
colgoctod, and causing same to be, by the said ¥ax Oollector, ao-
sounted for as & fes of office or paid over into the salary fund,
under periinent statutes.

Ve £ind no error or fault in the method of gom tation
arrived at by you or the ultimate disposition of the "a¢tual cost”
to bde borne ratably by the various tax funds involved, bdbut we can-
not rind ourselves in agreement with the fundamental position
upon vhioh such procedure rests, that is to say, that cost al-
loved and contemplated by this statute can be considered as or oon-
vorted into & fee, commission or compensation reseived by the As-
sessor-Qollector in the discharge of his offisia) duties, to de
socounted for as a fee of office. On the contrary, it appears that
the enly purpese and intent of the Legislature, in the enactment of
that portion of Bection 2 of Artisle 1336r. hereinsbove referred
to, wvas to ensble the Tax Assessor-Collector to reimburse himself
for such actual costs as would be necessarily e ded 5y him in
the compilation of the delinquent tax reocord oongt-plitod by this
Aot) and to provide for such reimbursement not only out of county
taxes collected, as had theretofore been the atatutory rule, dut
likevise out of state tax eollections or the tax collections of
municipalities or taxing districts, so that each of said tax col-
lections should equitably and ratably bear the cost of complling
the records of delinquent taxes of sush various taxing units.

This statute does not, either expressly or by necessary implioca-
tion, provide for or contemplate the oolleoticn from the taxpayer
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or from any other outside interest or person, of the astual gost
of oompiling these delinquent resords, but, on the contrary, it is
othervise expressly provided. The actual cost of eampiling these
delinquent records, either in a fixed smount or in an amount to be
somputed after the vork is done, 1s not paid in or collected by the
Assessor-0ollector so ss to be oconsidered a Tee, compeRsation or
coumission recelved by him and to be sccounted for as & fee of of-
fice or paid into the salary fund. On the contrary, the amount of
such actual cost, if any 1is found to exist, 1s taken out of moneys
sollected as taxes, vhether state, ocounty, munieipal or taxing dis-
riot, and 18 pald over to the Assessor-Collector ratadly or pro-
portionately from these various tax funds, or the theory purely of
reimbursing suoh official for reascnadle and necessary expenses
vhieh he 1s out-of-pocket, not exceeding the statutory maximm.

Nence, if the Tax Assessor-0ollector of a sounty, himself,
in his offieial capacity, finds the time and the means of oompiling
the delinquent tax records required by ssid Artiesle, in additzon to
and along vith his ofher offiocfal duties, no actual e¢ost has bheen
tnocurred because the entire time of this official has been purchased
already for the performance of these d&uties dy the payment of his
official salary., Likevise, if his regular deputy forse, in addition
to the other duties vith vhich they are charged, are able to sompile
these delinquent tax records, no “sctual cost,” vithin the intend-
ment of this statute, has been incurred becauss the salary suthopr-
1zed by the scumissicners' court for the payment of sush deputies
will take care of such costs. It is only aptual eosts are ox-
pended or disbursed by the Assessor-Colleotor in the hiring of ad-
ditional personnel or the providing of additional squipment, actusl-
1y and reasonably necessary to the proper eompilation of theae
delinquent tax records, that “actual costs” have been incurred,
vhieh may be reimbursed {n the mode outlined by the statute,

Yo are not umindful of the vorthy ocnsiderations attend-
ing the prosedure outlined by {:u and the good results to be attain-
od thereby, but ve are constrained, as & matter of striet lav, to
advise you that this procedure dces not follov the requirements of
the statute, either in inastances vhere these records are compiled
by the Asaessor-0ollector, himself, or by his Quly appointed and
agcting deputies.

Trusting the foregoing satisfactorily ansvers your in-
Quiries, ve are

Yours very truly

AFPROVEDJUL 20, 1942

Gt Thaan

ATTORNEY GEVERAL OF TEXAs
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