OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATFORNEY GENENAL

Honoreble T, M, Trimdle, First Assiatant

Stats Superintenfent of Publis Instruction
Austin, Texas

Dear Sir: Opinion Ne. O-4652 \ \
He: Vhether negr dents may de
trained chool bulléing for

white studentsat a ¢ when
dul € 1s not uﬁd\ﬁhuo

students.

We have received y ttar June 16, 1942,
whioh we quote in part as follows:

®'It has n requested that sahool shops

ple in the shops
be an intarnlnaflﬁz

tructees of this sohool éis-
triet t the Negroes to use the school dulll-
ing, :g:b::;dk used by the white students, for
the purp of training Negro studenta?’

'-bl.“

b:;)eireun:tunaol senticned adove,
0

You have furtsher informed us that the meochine shops
are in s building separste from and not s pert of the regular
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high sehool bullding, snéd that the 8~hour period whieh is
t0 be uesed for the tralining of negro students will not de
at a time when the high sohool duilding im being used for
the teaching of white pupils.

Your question involves & construotion of eertain
of our Constitutional end statutory provisions, “ection 7
of Artiole VII, Constitution of Texas, end Artisle 2900,
R.Ii..‘ Civil Ttatutes of 1925, provide respectively s»
rollowst

"See. 7. Sepsrate sehools shall be provided
for the white and colored shildren, ané impertisl
provision shell %e made for doth.”

"Art, 2900, (2897-8) Separate scheols

*All avalilable pubdlio school funés of this
State shall be appropriated in sech sounty ror
the sduoation alike of white and colored onildren,
and impertial provisions shell be made for both
races., Ko white ehilédren shall attend schools
supported for eolored shildren, nor shell c¢olored
children sttend sehools nuppor{oa for white obilé-~
‘ren, The terms 'eolored rase' anéd 'eolored ohiléd-
ren', as used in this title, inelude al) persons
of mixed blcood descednded from negro apcestry.”

Your question necsssarily resclves itgelf into a
deteraination of whet 1s meant by the term "sepasrate sohools".
In other words, if it is meant that sepsrate buildings shall
in all events be provided for, then your question must be
snswered in the negative} for ia the fesot situation as cut-
1ined in your letter, negro students would be trained in the
building used Ly white students. Nowsver, if separate builéd-
ings, as sueh, is not meant, then s different result =ight
reasconsbly bde resshed,

A nupber of other stetes have provisions similer
to those of this “tate., The eonstituticnality of thess pro~
visions he= been sustalred, 3¢ long as the sssommodations
and racilities provided are substentially the same for sach
raos. 11 C, 7. 806; 14 C. 7. %, 1172. Ve Bave mads ah oX-
haustive seareh of the authoritisa of this State and othsrs,
but we have found no eeses on the precise point iavolved in
this opinion, Therefors, ws must resort to anslogous author-
ities and construe Seetion 7 of Artiele VII end Artiele 2900
in the light of such suthorities,
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- "Zahocl™ 1z defined by Webster's New Internationasl
Dietionary of the English lenguage, Unabridged {%eescnd Fdition,
1938), as follows!

*]l, Ap institution for teaoking ohiidrean. . .
Henoe: =& The body of rupils attending & school.
b A session of an institution of ingtruction. . .
e ¥ng. A group of clesses; also, a form, 4 A
buildin: or roem given over to instruotion; s
schoolbhouse., . .

-
. 8 @

*Lke The process of belug lastructed or elu-
cated in institutions for teaching the young, . .

The following definition, among others, iz glven
by the ssme authority ror the sdjective “separete™:

»l, & YUnconnected; not united or assosclisted;
dintinoti. « .+ &

*2. Being apart frox another or others; with-
drawn Irrom soclel intercourse; solitery; secluded;
as geparate oconfinement,

'. L] L .”

‘ ¥e ses that the word "school™ may meen a duiléing,
or 1% may msan scmething zore ruadcnnntalg thet is, the
»process of being instructed or eduecated”., We are inclined
30 s00ept the latter meaning as the ons intended by the
framers of the Constitution when they promulgated Seetlion 7
of irtiele VII,

We ere atrengthened in our view by the following
definitions of the word "school™ which appesar in ¥ords and
Phrases, Perasnent Xdition, Volume 38, pages 305,306t

' »itohool' is a generic term, and denotes an
jnatitution for instruotion or educatien, Ameriesn
Asylum of Teaf and Duab v. Phoenix Bank, 4 Coan.
172' 177. 19 .fslh BC#. 112".

i 'sehool? is en institution of leerning be-
low & college or university, & place of primary
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instruction, and gensrally refers to oammon oy
publie schools maintained at the expenss of the
pudblie, and 1s a generiec term, and denotes en in-
stitution for instruotion or eduocaticn, aand is
not measure¢ dy the walls of a building, Ttate
'. K.mr’ 12 E' w. 1060. 1061. 1‘5 ':“t.t 2’.3.”

W quote the following excerpt from the cane of Burnside v,
nongzna Zahool Dist. Wo, 27, of Cochise Sounty, et wl., 261
P. 629 (Sup. Ot., Aris., 1927):

*The words ‘high sehool', unless it elearly
appears by the context they have some other mean-

I# the cane of Ttats ex rel. Mack v, Board of
Direetors of Tshool Diat. ¥o. 16, Montgomery County, 242
£, W, 545 (1922), the Suprexs Court of Arkensas haé before
it a statute similer in verYage to the one under considers-
tion. Ye quote the following from the copinion of the eocurt:

*The purpose and intent of the statute was
to prevent sceisl equality or intermingling of
the white ané Afrisan resoces, theredy mminteining
harmoay ené peads in the sehoocls. . . ."

¥e believe that the purpose of our Ceanstitutional
snéd statutory provisions is the same as that expreased adove,
In other words, so long as the orgssization or process of
sfiucation is in faot kept entirely apart and separste andéd
menbers of ths two races ere withdrswn frox scoial intercourse,
the prohidision of Seotion 7 of Artiele VII and Article 2900
i3 not violated, Certainly, our Constitution would iahibis
the teaching of white stindents and negro students in the same
building or clessroom at the same time, However, this pro-
hivition is not limited tc the teaching of stulents in the
sape classroom or dullding; it would prohibit the tessching
at the sasme time of students of both reces in classes held
outside the bulléing., The prohibition applies to the physi-
. eml segregation of the white and ¢olored students.

In your letter you stete that no white persons would
%o in the butlding while the negro students were being trained.
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There would, thsrefore, be segregation of white and eclored
. students, snd there wotld be no intermingling of mamders of
ths two races. It is our opinion thet the Comnatitution sad
stetutes of Texes would pot e violated, ,

cur conclusion is atrengthened by srticle 275§,
Revised Civil “tetutgs of 1925, which eriginelly was pars
of the esene sot, es Article 2900 {Acts 1905, Ch. 124, 2. B,
218, p. 263). Artiocle 275% resls as follows:

4 sohool houss goastruoted in part by volune
tery subeoription by cclored parente or gusrdisns,
anéd for e achool for colored ehildren, shall not
be ussed for white eohiléren without the ccnsent of
the trusteez of the distries, end a like rule shall
protest the use of school houses erweted in part
by voluntary subsaription of wkite parents or guardw
iens for the benefit of white ehildren.™

This stetute eertalinly indfcates tiw legislatiwe
intent that irtiocle VII, Seotlod 7 of our Constitution does
not prohidit the use by scholastios of one raes of a sehool
bulilding for szeholastiss of the other rsce whea there is
segregation of suoh scholestios,

%e sre not unmindful of the faot shet the Supreae
Coert of Xorth Cerclina bas reachod s seemingly differest eon-
elusicn, Fes Hhitford v, Board of Commissicners of Cravea
Comaty {(1912), 74 Z. P. 101k ant Lowery v, Board of Graded
fehool Trustess in Town of Heraersville (1905}, 52 8, X. 267.
The Korsh Cerolins Censtitution provided white ehiléren and
solored ehildren "shall ba taught in seperste pudlie sohools;
dut thers shall be no ¢iszeriminstion in favor, or to the
- prejudiecsp of, alther rade.” The eowrt oviécnilr held 1a the
eited cases thet under the quoted constitutionsl provision
separats buildings were regquired. There is a differsnce in
the wording of Teoetion 7, Artiele VII of the Texas Constitu-
tion with thct of the Xorth Carclins Constitution, Eowsver,
even asilde Irorm this differecce, we bLelieve that we cen draw
a 4iatinetion betweer the situation under conaideretion, wni
those oonsidered by the North Cercline Zupreme Jourt. As we
Bave stated herstofore, the Texas Comstitution probidbits the
tswohing of both white and negro children at the same time in
the sere bdullding or room. This would not e safroeatlau.
However, the tsecohing of colored students at ¢ ties when e
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white students sre being taught ané when there is ne intere
mingling of msmbers of the two reces is not one and the seme
thing, but, to our minds, something entirely different. The
1sttey situaticn was not befors the Xorth Cerclins “uprese
Court, nor was it psssed upon by the Court.

A ccnelusion other than ths cne which we have resched
woulld negessitste the considerdtion of another greve anl seri-
ous question. The Abllene Indenendent Nehool Distriet evident-
1y does not arford meohine shopa to its negro studenta in the
school duildings for sueh students] otherwise the gquestion
wouléd not have been asked. To hold that negfro students eould
not use the machine shops in the manner as outlined in your
jetter might excunt to e dlisorimination condemned by the United
2tates Tupreme Court in State of Micsourl at the Relation of
Lloyt Oaines v. ©. ¥, Caneda, 305 U, o, 337, 83 1. R4, 208,

In that case petitiocner, a negro, wes refused sdxission to the
fehool of Law of ¥issouri University. Ee then instituted so-
tion for mandamus to oompel the surators of the University to
admit him., The Ztate of Mlssourl malintalned no law school for
negro students, but 1t was provided by stetuts that the State
would pay ths tuition fees for the attendsnos of augch students
at a univeraity of an adjacent atate to take a.pcurss of study
offered et Nimsscurl Unlversity bdbut not offerednlineoln Univer-
sity, the negro university in Missouri. ‘e guots the follow-
ing from: the opinion of the Court, epeaking through ¥r., Chief
Justice Bughes:

®, « s+ The aduissidility of laws separat~
ing the races in the enjoyment of privileges af-
forded by the State reats wholly upor the quality
of the privileges which the laws ;sive to the
ssparated groups within the TRate. The question
here is not of a duty of the "tate t0 supply legal
treining, or of the guality of the treining whieh
it does supply, bus of its duty when it provides
suol treaining to furaish it to the residents of
the ftste upon the basis of an equality of right.

"The equal proteetion of the laws iz 'a
pledge of the protestion of equel laws', TYiok
Wo v, Hopkins, 118 U, S. 356, 369, 30 L. ed, 220,
226’ 6 £. Ct, 1061.. o s "

e g
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in view of our eonelusion we are not oslled upea
so sonsider whether there {s dlmorininstion, end we sxpress
no opinion thereon,

You state in your letter of request that there
would be no white psopls in the duilding while the negre
students ere being treined, bdut thet "there would nsturelly
be ap intermingling of negroes aand white f'apl' et the be-
ginning snd end of the working period~, If the so-eslled
intermingling is merely incidental to the change in shifts
and there 1is no sosiel ictsrocurse between students of the
two reces, we 40 not delieve that the terms or epirit of
the Constitution wuld be violated. ¥e do mot belleve thet
this would de intermicgling, bdut would de on the sems level
as white pesodple passing negroes on the streets.

¥e do not hold in this opinion thst the Board of
“rustees of the Abilens Independent Tshool Distriot are com~
pelled to trsin negro students {n the high school mashine
shops. ¥Ye simply hold that in the exereise of its authoriny,
1t may 60 80 under the sonditions ocutlim d in this epinion.
The Board would elso be within fts esuthority in refusing %o
admit negro students, at least s0 long ss the facllities and
sacommodatians nrter&od to negro stuldents are sudstantially
the same as those given to white atudents. OGelnes v, Cenada,
SUPTR« : :

This opinion passss onlrfapen the faot situation
whieh you have presented, and is expressly limited asceord.
ingly.

_ Very truly yours
ATTORNEY GENERAL OF TRIAS

R

Assistant

APVROVET-JUL &, 1942

oYSsmp

ATTORNEY GENERAL OF THXLS

APPROVED

CPINION
COMMITTER

CHAIRMAN




