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Census the County Tuperinteandent shall bs appoint-
ed by the Gount{ Board of Education and shall hold
office for two {2} years, provided further, that
this provision ahall not operate ao as to deprive
sny slecoted Superintendent of his office prior to
the expiration of the term for which he has been
elected; provided furtbher that in counties heving

2 ascholestiec population of between three thousand
{3,000) snd rive thousand {5,000) scholasties, where-
in the offloe of County Zuperintendent has not been
orested and a “uperivtendent elested, then in sueh
gounties the question of whether or not such office
is eatadblished shall be determined by the qualiried
votere of sald county in a apecisl election salled
therefor by the Comzissionere' Court of saiéd oounty,
upon petition therefor as hereinabove specified.
{Aots 1905, p. 263, as axended Acts 1907, p. 2103
Aotse 1931. kﬂnd L‘s.. P 849‘ ‘h‘ 357‘ Aots 19’2.
h2nd leg., 3rd C. 8., P« &7, eh. 21, 1.)"

This department held in Opiaion No. 0-1833 that
when the office of county superintendent has deen estedblished
by reason of the scholestic census being in excess of ),000
scholastics, such office came intc existence for four years
notwithateanding the faot that such sensus might drep delow
3,000 during the years intervening the general election years
et whick tha office wuld regularly bte filled., You lave in-
formed us that Mr. Howlin was eleeted to office 1a the gen~
eral elestion ‘n Hovemder of 1938, We thersfore, sssums that
the scholastio census preceding such genersl election was in
excese of 13,000 zcholastica, end that ¥r, Nowlin was duly
eleoted as éounty “uperintendent of Crosby County. In view
of Opinion ¥o. 0~1833 the offlee of County “uperinteadent of
Crosdy County oame into existence for four years even if the
scholestic gensus dropped below 3,000 scholasties Curing seid
four yesrs, Thersfore, the termn for whioh kr. Fowlin was
elesoted continues until Jenuary 1, 194).

In your first question you ask whether Nr, Howlin
could hold both positions. At lesst untll ¥Mr, Nowlin was ap-
pointed County Supsrintendent of Crosby County {Ars, 2;55,
Y. A. C. 2,) suoh 8 determination is not necezsary as {ar as
the liabilily of Lubbock Independent Mshool under the goun-
traot 1s oocneerned, For if he eculd held both positioms,
then the school district would be lisble; end §f the Consti.
tution or the prineiple of incompatibility of office prevented
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sush double holding or if he should de helé to have adendened
the office of County Tuperintendent, then too the district
would be lisble, for the office of County Superintendent would
bave been vacsted., Therefore, assuming, of gourse, thast the
eontreot has been oerried out, the lLubbock Independent School
i{s liable under the contreot at least up until the time My,
KEowlin wes appointed and quelified as County “uperintendent

of Croaby County. Art, 2355, ¥V, i, C. S.

We must now detsrmine whether the school distriet
is liable to Lr. Xowlin under the contract for services ren-
dered sfter he qualified es County “uperintendent, Ve are
of the opinion that the answer to this question 1s in the
affirzative.

¥Ye quote the following from your letter of July 15,
1942, in whioh you cutline the duties of & sehool prineipal:

“There ere two types of sehool prineipals:
those that work in a learge sghool aystem under the
diregtion of s looal superintendent, end thase who
are in oharge of sohools in rural sress thet come
unter the jurisdiotion of the county superintendeant,

“Zghool prineipsls are omsidercd hesd tescbars
who are helé respomsible for sfministering the asshool
whioh ars under thelir sontrol or supervision., Thelr
duties ares both administrative and gupervisery. 4
great many suah prinoipels usually teaock all or pert
of the time.”

%o see that @ sohool primeipal performs administre-

. tive and supervisory duties; he ususlly teackes; he is, as

you say, the "head teashsr™,

A roboo) teesber is not a pudlie offiecer. Martin
v, Msaher, 291 F. 276; Leymel v, Johnson, 288 P, 4593 $6 C. 7.
382; 37 Tex. Jur. 1035; Opinion Ho, 0=371. Therefore, he does
pot hold an office. It follows that the Constitutionsl proe
vislon relative to double office holding is not sppllcadle,
end in itselr would not prevent one person's holding both the
positions unter consideration. irticle IVI, Section 40, Con-
stitution of Texss.

Relther do we believe that the ineompatibility of
offioe principle prevents such ¢cuble helding. In the firet
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plece we are compelled to the comelusion that the duties ate
tached to the two poritions, each one being in & G¢ifferent
county, &re not incompgtible, It would be & different situs-
tion if both pesitions were Iln the sare county, but sush is
net the oese here, o

In Corpuas Juris (Vol. 46, p. 942) it i{s sald:

"The inconsistency whiok et common law makes
offices incorpatidie, does not oconsist in the phy-
sios] impossibility to discharge the duties of bdboth
officea, but lies rether in » confliot of interest,
a8 where ons iz subordinate to the other snd sube
Jeot in same degree to the supervieory power of
its inoumbent, or where the incumdbent of ocne of its
oftlices has the power to remove the incumbent of
the octher or te rudit the sooounts of the other,"

Ref{ther of the positionz under asonsiderstion is sude
orilnate to the other; nelther 18 aubleot to the supervisory
power or jurisdicticre of the other. In faoct, they are total-
1y indejendent of eeoch other., It follows thsat the duties of
one gre ncht incompatible with those of the other,

In view of the rforegoing esuthorities, you are re-
spasetfully esdviaed theat the RBoard of Trustees of Ludboek lne-
dependent “chool mey lezally pay ¥r, Nowlin for his servioces
rendered as achool principel under his sontrect of employ-
ment if ssic boerd determines that the terms of the gontrset
have been met. Ye wish t0 erphssize thet we are passing one
ly on the faots before us, and this opinios iz limited ao-
sordingly. As the omtract 1tsell ie not berfore.us, we ex-
press no views thereon, sné for the purposes of this opinion
it is essumed to be valld,

e ¢all your ettention to “ecetion 14 of Article XVI
of the Texas Constitution whiock requires all county orfficers
to rezide in the county of thelr offlice and to keep thelr
offices at such places that may be required dy lew, There«
fore, the County “uperintendent of Croaby County must reside
in Crosby County, snd unler Article 2488 nust malptain en of-
fice in the asourthouse, %e have po facts which ind icate wheth-
er the terss of this provimion have or hAave not been met aince
Er, owlin wae sppointed County “uperintendent by the {ommis~
sioners' CZcourt of Croaby “ounty. Consequently, we express no
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opinion therein, liowsver, whether this provision hess been
violated or not woull have no effeet or besring upon the lia-
M1lity of the aschool distrioct under the contrset. It would
affeot only the question whether the orfice of County “uper-
intendent hed bdeen vecated or not,

Very truly youre

ATTURKEY GENERAL OPF TPEXAS

By .

Geor W, Sparks
Apsistant
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