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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
" sEnALD C. MANN
mﬂmmﬂ-
Honorable A. 7, Luckets
Qounty. Aktorney :
Comal Gounty
New Bunnroh, Texas
Dear Birt Opinton Mo, o- A8 :
Res Is the soutd %0 sollect
the prosecuting wttorneyts fees in
niasdens tries

or cuu 1n bk

o g thie opinion or thu dspars~
ment on the above question xeads l followsi *

bn. from ym departasat

: to colleot the prosecuting

ano¥ cases in District Court in

fant Distriot Attorney and luv:lng
Kere Diatriot Attorney is paid

nd sounty??

Sur 6ounty the Grand Jury convenes twies a year
aseg above the grade of Justioe Court misdemsanor
cases coms %o trial in Distrioet Couprt either on an indiet-
nent or on an information, These misdeaeanor cases are
ordinarily within the Jurisdiction of a County Court at
law, dut this gounty does not have a Gounty Court at law,
all Jur&aﬂ!.cuon having besn conferrsd upon the Distrist
Oourt by scaarnl statute,
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_ ~ "The Distriot Clerk of Comal County, Texas, has
on hand the attorney fees in several mjisdemeanor cases
coversd by Art. 1061, C.C,P., being costs paid by the
dsfendant, He has abtempted to pay this money to the
gomptroller departammt, dus his check was returned with
a letter stating that these fess should be deposited to
the proper fund, without stating where or how,

_ "It would aa:;hgroptr to me that the prosecuting
attorney's feess in emeanor oases should be paid to
the county rather than'to the state, as these are cases
whioch ordinarily would be tried by a County Court at
‘Jaw, In the event you determine that ths sounty should
‘not receive this fes, then kindly state who should re-
colive 1t." ‘ ) . -
: The 18th Leglialature, Regular Seasion, Acts 1883
March 16, Chapter 35, page 24, dininlahed the eivil and crininnl
Jurisdiotion of the County Court of Comal County apd provided
that the 4istriot ocourt of said county ghall have and axereise
al) the oivil and oriminal jurisdiotion theretofore vested in
:ald ::nnty court by the Coastitution and laws, and not divested
y said act. :

: Comal County is one of the counties eomposing the
22nd Judiocial District of Texas [Article 199, Vernon's Annotated
Civil Statutes), and such Judiofael distriot is required by
Artiole 322, Vernon's Annotated Civil Statutes, to sleet a
Distriot Attorney.

Article 5, Ssetion 21, of the State Constitution,
provides in parg:.

", « +» The osounty attorney shall repressat the
State in all eases in the distriot and inferior courts
in thair respeoctive counties} but if any county shall be
included in a 4istrict in whioh there shall bes a diastriet
attorzey, the respective duties of distriet attoraeys and
ecounty attorneys shall in suoch counties de rejdiunted dy
the legislature, , "

' . Refarring to this rovision of the Coanstitution
it is stated in Texas Jurisprudenee, Volume 15, page 4001

~ "thig provision has besz gonstrued as not presoridb-
ing the duties of the district attormsey, nor any duties
for county attorneys other than such aa ars reguired to
be performed for the State., Nor does it give to the
county attorney authorisy to institute a proceeding unlesas
he is given that power by statute.
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*"The term *duties' as used in the saonditional
provialon above asst forth has deen declared to compre-
hend the furthér idea of or authority; and henee
the county attoriney ia said %o have no aathority to
perform an aot i{n respect to which no dnty has been
md& ‘4o devolve upon him,"

- It will be noted as above indicated, that Comal

_ omty is inelnded S.n a distriot in which there is a aistrict

" attorney.

Artiocle 23, Vamon'a Annotated Code of Criminal

' Moadnré, provides in part:

"Eagh district attorney shall repﬂaont the State-
in all oriminal oases in the district courta of his -
distriot, exoept in ocawssas whare he has been, befors his
eleatien , employed aévarsoly. . 2" :

Article 1061, Vernon's Annotatod code of criminal

Procedure, provides:

"Digtriot and ocounty attorneys shall hs allowed the
following fees in ocases tried in the distrliot or county
sourts, or a county oourt at law, to be taxed against the
defendand: for avery conviotion under the laws against

€, where no appeal is taken, or when, on gppeal, the
2t is affirmed, $15.00.

"E‘or avery othor oonviotion in casges of ni.ndﬁnuner,

el

xhers no appeal is teken, or when on appeal the Judgment

is affirmed, $10,00."
 Artiele 3886f, Yernon's Annotated cxvu Statutes,

rudl in part as tallowz:

M

E '53-

q-

*From end after 3 m{ 1 1935 fin» m !ﬂﬁi&
jatricts in this Stab ‘ﬁu Pistrios A‘mn 1@

atriot ahall reseive:from ths 31;&60 as pay tor his smu

the sum of Your Thousand Dollars ($2,000) per ymhmm said

¥our Thousand Dollars ($4,000) nhul inolnde tha Tive Bundred
Dozlars (3500) salary per yesy row allswed such Digtricht Atior-

‘neys by the Constitution of this State; providicg Shat {a 21l

‘dndiolal Distriots in this State composed of two {2) or more

‘Gountiss in one (1) of whieh such counties there is a oity
gontaining the populatisn of not leas than ninety thousand .
(90,000} inhaditants aceording to the last preceding Federal
Genaus, the Diatrict Attorney of such Distriet shall receive
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from the State as pay for bis servioces the gsum of Five
Thousand Yive BHundvred Dollays {$5,500) per yesr, whioh
said Five Thousand Five Hundred Dollars (35;500’ shall
inalude the Five Hundred Dollars (§500) salary per year
asw allowed sush District Attorneys by the Constitution
of this Stete, Such salary shell be pald ia twelve (12)
eqbal monthly installments upon warrants drawn by the
Comptroller of Pudblio Accounts upon the State Treasury.
Provided that nothing in this Aot ahall be construed so
as to deprive Distriot Attorneys of the expense allowsnoce
allowed or whioh may hereaffsr be allowed by law.
- LS ' -

tSe0. 3. All fees, comnissions snd perquisites -
which may be earned and ocllested by Distriot Attorneys
affected by this Act shall be paid into the County Treasury
of the counties i{n whioh such fees are earned for ths ao-
sount of the proper fund,

"
0..'

Seotion § of Article 3912e, Vernon's Annctated
Civil Statutes, provides that: ' : .

"It shall be the duty of all officera to charge
and collect in the manner aunthorized by law all fees
and oommissions whieh ara permitted by law to be assessed
and ¢ollected for all official service performed by thely,
. " K . R
In.view of the foregoing statutes, you are respect-
fully advised, that it is the opinion of this depertaeat that
the distriet ettorney cannot personally retain the sattorney
feos paid in misdemeanor oases tried in the distriot court,
5ai4 fees should bs collscted and paid into the county treasury
for the asocount of the proper fund, QConsidering Seotion 3 of
Apticle 1626 and Section 3 of Article 1628, Vernon's Annotated
Civil sStatutes, the proper fund in which these fess should be
pald ig the genersl fund, if not otherwise appropriated by the
¢ommisaslbners' cours.
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, _ It is stated in your letter that the "distriet
. adtorney is pald a salary by doth atate and county“. We

know of no law authorizing the ocounty to pay any part of

the sal of the distriot attorney, and this opinion is not
to de construed as holding that Comsl County is auvthorised
to pay & part of the salary of the distriot aticramey, In
faot, we 4o not know of any statute that provides any compensa-
tion for the distriot attorney for his gervices as auoh except
Arts, 3886f, supra, '

Trustipg that the foregoing fully answers your
ingquiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS
By

Ardell Willieams
Assistant

- AW AMM
APPROVELJUL 9, 1942
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