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"Under ¢ released Opinion

csod upon the use

ributor vho made the first sale to
] pmenk d the Government who delivered the
motor fuel p cost-plus-a-fixed~ee contrector wvould
y to the tax, but that the coest-plus con~
tractor vha xotually used the motor fuel upon the high-
waye in Pexas would be subject to said tax.

"This opinlion was sulmmitted to Freese and Nichols

and the McKenzie Construction Company, who are operat-
ing as Architect-Engineer-Mansger cost-plus-a-fixed-ree
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contractors in the construction of the Pantex Ord-
nance Plant at Amarillo, Texas. MNr. Cleo G. Clayton,
Jr., Attorney for these companlies, has requested that
we obtaln an oplnion from the Attorney (Genersl as to
vhether or not Architect-Engineer-Manager cost-plus-

a fixed-fee contractors are subject to the tax on motor
fuel purchased and used by them.

*Nr. Clayton mailed to you a statement of facts
in wvhich he pointed out his reasons for believing that
they vere not subject to the tax, together with a copy
of the contract vith the Federal Government, under wvhich
they were operating.

"W1ll you please read the statement of facts and
contract and advise me vhether or not these companies
are subject to the motor fuel tax imposed by the Texas
Lav? Or, if your Opinion Ko. 0-4389 clearly covers
their operations, please 80 advise me.”

In connectlion with your inquiry and supplementary thereto,
ve have before us a letter and supporting brief subtmitted by Honor-
able Cleo G. Clayton, Jr., Attorney for the contractor in qQuestion,
effectively stating the position of his slient with reference to
the ccllectlion of this motor fuel tax, and strongly gointing a dis-
tinetion between the ordinary cost-plus-a-fixed-fee "construction®
contract such a&s was involved in the opinions of this department
and the Supreme Court of the United Btates adverted to, and the
instant "Arehitect-Engineer-Kanager” contrect. We have also been
kindly furnished with & copy of this particular contract, which ia
referred to and made 2 part of this opinion for all purposes, be-
csuse it is upon the terme of said contract that this opinion turns.

The controlling lasue before us is vhether or not the
terms and provisions of this so-called A-E-M cost-plus-a-fixed-fee
contract constitutes the contractors therein named independent con-
tractors so as to be subject to the exoise, privilege or use tax
levied by the clted motor fuel tax law of Texas, Or mere agencles
or instrumentalities of the Federal Govermment, as contended by the
aforementioned brief, and consegnontly {immune ?rgm all direct state
taxation. Although {t 1s olear y made to appear from the factual
statement hefore us that the Federal (overnment was the direct pur-
chaser of ths motor fuel involved and the A-E-NM contractor was not
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guch purchager, with a right of reimbursement from the Govermment,
ye 40 not conslider that the adbove stated issue hinges upon this
fact; because if such A-E-N contractor is an independent contract-
or and not an agency, instrumentality or amz of the Government, &
motor fuel tax will acorue and be collected, regardless of the
pethod used in purchasing such motor fuel. %That is to say, 1f the
motor fuel had been purchassd by said contractor (being an inde-
pendent contractor), direct from the vendor, with a right of re-
imbursement from the Federal Government, as in the facts before us
in our Opinion No. 0-3049, involving & cement tax, and in the facts
pefore the Supreme Court of the United States in the recent cases
of Alabama vs. Boozer, 86 L. Ed. 1, and Curry vs., United States, 86
L. Ed, 6, the motor fuel tex would accrues and be collected by the
duly constituted and defined "distributor" of motor fuel, making

& rirst ssle of this produst to the ocontractor, with a refund al-
loved for all such motor fuel as was not used upon the highwvays;

on the other hand, if the Government exersises its usual option

of making purchases direct from the vendor and delivering such motor
fuel directly to the contractor, as in the factual situation before
us in the writing of our Opinion No. 0-4389, then a tax upon the
use d motor fuel by such contractor, being an independent contract-
or, would accrue against and be paid directly to the State by such
contractor.

Upcn a careful reading of the submitted contract, ve are
compelled to the conclusion that the A-B-N contractor in question
is thereby oconstituted an independent contractor rather than an
ageney, instrumentality or arm of the Federal Govermment, and is,
therefore, under the holding of our Opinion No. 0-4389, 1liable
for the tax on all motor fuel purchased and delivered to it by the
Government and used by it to propel motor vehicles upon the high-
vays of this State, the collection theweof to be in the manner in-
dicated in sald opinion.

As stated by the authorities generally (See 39 ¢. J. 1318-

1319) and contrary to the contentions urged by contrector's coun-
zel, there 1s nothing pecullarly inherent in a contract cslling

for engineering, architectual or managerial services, as distin-
guished from "construction®™ contracts, which precludes the former
type of contrect from creating the relationship of independent
contractor 1f the parties so desire tc contract. A contraot te
furnish the architectusl, engineering or managerlal services for
the construction of a given project for the Government 1s jJjust as
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necesssry and occupies no different claasiflication or status, as
relates to the law governing the relationship of master and ser-
vant or independent contractor, as the usual contract to actually
sonstruct or build the plant or project. Under the instant con-
tract the contractor undertakes &hd obligates himself or itself

to furnish the plans and specifications and perform alli other ser-
vices expressly contemplated therein, in ocorpnection with a specif-
jecally described project, and to furnish the labor, materials,
tools and supplies therefor, wvith right of reimbursement by the
Government for the cost of the work., Reference is made to the
entire contract before us for the detailed provisions and terms
vhich pronpt this conelusion, without nnnecessarily burdening this
opinion by copying the same herein. B8uffice to say, the same gen-
oerel features and provisions are present in the inatant contract
which were in the construction contract involvad in our Opinion
No. 0-3049, in substantially the same form and result, We refer
you to said opinion for a more detailed discussion of the contract-
usl provisions and authorities wvhich we deem will call for the
same result here. We enclose a copy of said opinion for your con-
venience.

Trusting the foregoing fully answere your inquiry, ve

are
Yours very truly
ATTORERY GENERAL OF TEXAS
By ,
Pat M. Neff'
Assistant
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