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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honoradle Bert Ford, Admintistrator
Toxas Liguor Oontrol Board
£ Austin, Toxas

Deoar Eirg Opinion No,
Re: Vhat

tranape : zry
, ) realatod guestions.

W have your letter of Yeoofit date requesting
tho opinion of thie dopartment gn tie ¢uestions stated
thered

air eraf't, or any

ho manufgcturing of $llicit bever-
. 10 together with all such dever-
il phent’, or material shall be seized

rérrpfit by any representative of the

any poace officer who sgliall arrest any

person Im'charge thereof, BSuch officer shall
at oncoe proceod against the person arrested and
all principals, acocomplices, and aceossories to
such unlawful act, undor the provisions of lavw,
in any court having competent jurisdietion; dut
paid vehicle of conveyance shall bo returned to
the owner upon exccution by hix of a good and
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valid bond, with sufficient sureties in s sum’
double the appraised value of the property,
vhich said bond shall de approved by said of-
ficer and shall be conditioned to return said
property to the custody of said officer on the
day of trial to abide Jjudgment of the court,

The court upon conviction of the person ge
arrostod shall order the alccholie deverages
disposed of as provided inm this Aot, and un-
loss good cause to the contrary is shown by

the owner, shall order the eale by pudblie auc-
tlon of the property seized, and the officer
making the sale, after deducting the exponses

of keeping the property, the seizure, and the
cost of the sale, shall pay all liens, aceord-
ing to priorities, which are established by
intorvention or otherwise at said hearing or in
other proccedings breught for said purpose, as
being bona fide and as having been oreated
vithout the lien or having any notice that the
carrying vehicle wns boing used or was to dbe
used for illegal transportation of liquor and
shall pay the balancoe of the proceods to the
Board to bo allocatod as permit fees. All lions
against property so0ld under this section shall
bve transferrod from the property te the pro-
ceeds of 1ite sale. If, however, no one shall

be found claimling the team, vehiole, vater or
air craft, or automobile, the taking of the sanme,
vith description theresof, shall be advertised

in some newspapor published in the e¢ity or county
vhere taksn, or if there be no newspaper in such
city or county, any newspaper baving eirculation
in the county, oncg a woek for two (2) woeks and
by handbills postod in three (3) public places
poar tho place of seizure, and if no claimant
shall appear within ten (10) days after the pud-
lication of the advertisoment, the property
shall be sold and the proceods after deducting
the expensos and costs shall be paid to the
Board to be allocatod as parpdt fees, - - -« (3)

*Under authority of the above Scction an
inspector of the Texas Liquor Control Board ap-
prehends & person illegelly transporting liguer
in a dry area and geiges the vehicle used in
the transportation,
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E ®The provisions of Boction ¢4 above quoted
; are not oclsar with referonce to the methed of

| retaining possession of any vehiele or property
80 seigod, pending trial of criminal ocomplaints;
and the procedure, nootessary to perfoct sale
and disposition of euch property after eonvic-
tion.,

*Your valued opinion is requested on the
fellowing Qquestionsy

®1. After seisgure and pending the trial
of cripinal oomplaints against the defendant
in county court, what procedure, if any, is
required of the officer seizing said property
to retain possession thaereof.

2, After conviction of the defendant in
county court on the criminal charges and, if
apposled, pending the final disposition ef
eriminal charges, who is entitled to possess~
ion of said proporty.

3, After final conviction, what proce-
dure is necessary to secure sale and disposi-~
tion of the ssirod proportiy.

%4, If a civil action in the form of a
suit in bohalf of the State against the defend-
ant is required, in which court will jurisdic-
tion of such action liet*

. ¥o have carefully oconsidored the above stated
questions in copnection with Article §38-44, Vornon's An-
notated Ponal Code, and the case of Fhariss v. Kimbrough,
118 8. ¥. (24) 661, and ansver your quostions as follovs,

1. It will be notoed that the statute referred
to (Article 806~44, supra,) among other things, provides
in effect that whan any peace officer or representative
of the Board charged with the dutiaes of enforoing the
eripinal laws of this Btato shall discover any person in
the act of transporting in violation of the law any 1llicit
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bevarage or any eQuipment designaed to be used for the 1l-
legal manufacturing of illicit beverages, or any material
of any kind which is to be used in the manufacture of 1l
11¢0it bevorages, such vehioclo or vehicles (as napmed in
the statute) together with all such beverages, oquipment
or material shall be seized without warrant by such rep-
rosontative of the Board or any peace officer who shall
arrcst any person in charge thereof. Such officer or of-
ficers shall at once proceed against the persons arrestad
and all principals, accomplicos and asocogsorios to such
unlawful act under the provisions of law in any court
having compotent jurisdietion but any vehiocle or gonvey=-
ance 8o selzed shall be returned to the owner upon oxe-
eution by him of & good and valid bond, or suffiecient sure-
1y in a sur doudble ths value of the property, which bond
shall be approved by saild officer and shall de conditioned
to return sald property to the custody of said officer on
the day of trial to abide judgment of the Court. Other
portions of tho statute provide for the intervention of
those interested as lien holders or otharwise in the prop-
erty and for setting up their respective claims thereto.
After the conviction and aftor the claimy of priority of
lien holders or others are established in the property a
ocourt of competent Jjurisdiction {s authorized to order

the seized property sold after paying the prior claim of
1ien holders, if such there be, thon the statute providos
for the disposition of tho romeining funds, if any. After
the reproesentatives of the Board or any peaco officer has
seizod any vehicle used in the 1llegal transportation ef
illioit boverages and arrested the person inm charge thereof
and procoeded against the porson arrested im a court of
competent jurisdiction, there is no other procedure re-
quired anl the officer soizing the sawe 1is entitled to

the possession of such property pending the trisl of crip-
inal complaints against the defendant in the county court,
unless said defendant executes a bond as suthorized by
sald statute.

In answer to your second ¢guestion, it is our
opinion that after conviction of the defendant in the coun-
ty court on the crixinal c¢harge or charges, and tho casae
is appealed, the reprcsentative of the Eoard or peace of-
ficor soieing said property in the first instance shall
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rotain posgageion of the same until final disposition of
the case by the appellate court.

In support of our answer to your second quostion
ve quote from the case of Phariss v. Ximbrough, supra, as
follows)

%, + s If appollant vwere acquittsd of the
charge of unlawfully transporting liquor, the
automoblile would de immediately redeliverod to
him, bocause the state has no right of appeal
in such case, In the ovent he 1is convicted,
and 4if he wore ontitled to retain possession of
the automodbile and Lits use pendigg an appeal
and final judgmomt in the Court crimznal Ap~
peals, which noecessarily consumes a great deal
of time, the automobile would de greatly diwin~
ished in value or worthless at the conclusion
or final determination of tho ¢ase on appeal.
The mere fact that the proparty wvas rogquired
to be delivered to the sheriff on thes date of
the triasl d0¢s not deprive him of the value of
the property nor its use, except pending the
hear and doeterzxdination of his guilt in con-

, noction with the offense. Tho statute fully

j protects hixm 4n authorising his replevy of the
property pending s trial of his case; and if he
is convicted, then the shoriff or porson into
whose eustody the automobile is returned is
required to proceed in a court of competent
Juriegdiction and secure a forfeiturs of the
sutopodbile and a sale thereof as directed dy
the statute; , , , In such a proceoding the
sheriff nee& only show that Pharies has been
finally convictod of the offense of illegally
transporting liquor, dbecause under the statute
involved and the autborities, the guilt of the
automobile, or the state's right of forfeiture,
is imputed upon the conviection of the owner or

l person using the sautomobile in the cormdgsion
of the offense; and relates back to the date of
the comxdssion of the offense. The proceoding
is therefore not to forfeit; but to onforce the
forfeiturs that has result under the statutas
from the conviction of unlawful transportation
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of intoxicating liquor, in the ¢ommission of
which offense tho sutomobile was used., , . ,"

In ansver to your third guestion, 1% is our
opinion, that the county court upon eonvic‘ion of the
person arrostod shall order the sale dy public auction
of the property seized. It will be noted that Article
6686~44, exprossly provides in part, *The Court upon con-

-yiotion of the porson so arrested shall order the alco-

holie boverages disposed of as provided in this Act,

and unless good cause to the contrary is shown by the
owner, shall order the sale by publie suction of the prop-
oerty soized, and the officer making the sale, after doduot-
ing the expenses of koeping the property, the seizure, and
the cost of the sale, shall pay all liens, sccording te
priorities, vhich are established by interventicn or other-
wige at said bhoaring or in other proceodings brought for
said purposo, as being bona fide and as having been created
without the lien or having any notice that the carrying
vehiole was being used or was to be used for illegal trans-

- portation of liguor and shall pay the balance of the pro-

caods to the Board to bde allocated as permit fees. All
liens against property scld under this Section shall be
transferred from the property to the proceeds of its sale,*

¥Ye now consider your fourth quostion. Vo assume
that you have in mind soms e¢ivil action regarding the sale
of the property seized undor Article 686-44, As heretofore
gtated, said statute requires the court in which the con-
viction was had to order the sale by publie auction of the
property seizod.

Trusting that the foregoing fully angwers your
inquiries, wo are

Tours very truly

ATTORNZY GIANERAL OF T3XAS

By W“}M

Ardall Williams

Agssistant
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