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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ,ZZ(/ R- 259t Cso
Qe W hboterre

Honoyable George ¥, Sheppard
Camptroller of Fublia Agsounts
Austin, Texas

Dear 8im

-subjest roads as follows:

"Grace Adey, diod
ty, Texas, on June 1&¢
ssonsed of an estade\hs
9,875,968, An exanina
decund reveals -tk
pluced in a trp .
tate to tho nl

predeceases the :
898 to the DePsleliin
table institution
1 sxémpt from an inhexitanes
3¢ Firet National Benk in
tdayondent Exesutor of the will
Trastes of the estate, The in- -
: port for this estate has deen
partrent and examined. We have
uutt for inheritange tax pur- :
Wl

ifa estata to the twe sisters of the de-
ceased and the remainddr te the nephew, The life
estats of the twosi s has a value of 311,819,.42,
g aubtraoted this v tm the nat uutc. whioh
leaves g rexainder of aa 084,68 to the ne
The sisters have a uo.oo& sxexption uah. whioh
would exolude them from an {inheritance tax,
however, the nsphew has y a 510,000 exemption
and we iniod a tax agsinat his remainder interest
for the sun of $572.26.
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"r. Zdward S, Boyles, of Housion, who rep-.
resents the First National Bank, has written tg;
bank ‘an opinicn in vhich he hol&a that this re~
mainder intesrest is not taxadble/for the reasen
that it oan not be determined at this time whether
or not the nephew will ever denefit in the re~
zainder of the sgtate, as his death, before the
death of either of the two alsters, would ultimete-
1y pleoce the corpus of thias Truet Estate in the
hands of the DeTelohin Faith [licme,

*You will find attached hereto ths opinion
of ¥r. Boyles and the ocpy of the last will and
testazent of the deceased, £ or your uae in advise
ing this department whether or not we have dinse-
triduted the estete in a correct manner for in-
heritance tax purpoces,” ‘

TAE PROPLYY OF INHERITANOE TAYES UFCN

‘ The preclse question predented by your letter has
never boen passad upon by an arpellate ocourt in Texas, The
nroblem of assesaing interitanse taxes upon uncertain future
interests, huz, however, frequently oh:llenged the sttention
and inzenuity of leglisletures and gourts in other states. The
very nature cf the problem is sugh thet no perfest solution
is possible. Lis stated by Frofessor Bogsrt in his text, "The
Law of Trusts and Trustees” (1935), Vol. 2, jere 926, { 279,
**The 4iffioulty has becn to £ind scme rethod which is at the
sare time equitable to the life tenant end the persoa or
;eysons tc whap future interests are limited and yet gives
sdequate protestion to the revenues of the state.™

%here the eventual yrecipleants of the testatorts
bounty are not definitely ssoertalnateat his death becauss,
es in the inetant case, th:g are zade dependent upon future
ccntingencies, the totel inheritanee tax liability may very
oﬁnsideruhly. depending upon (1) the nunber of persons who
zay take (2] their relationskip to the testator or, (3) the
tax exemption of possible takers, suoh as charities. in
infinite number of aifferent metfiods of assessing inherite
snoe taxes wypon thess uncertain future interests have bheen
svolved by different states st different times,
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o . Eomq #tetes maike the tax on uncertalin future im-
terests paysbls imnedietely et the hizheet podsidle rate
{1.e., upon the assumption that the continsency, howsver
uprofnhlo, will ocour whiich will result i« the greatest

tax) with provision for refund in the eveant the property
agtually recsses to benpeficiaries taking at &« lower rate.

in ro Rige's Estate (19£3) 164 Limn, 189, 204 XN, W, 543§ In re
Plum's Zstate (1516), 178 Appe Dive 189, 162 i1, Y. S, 488,
Nther statutes Cistinguish Petween techniocally vested and
contiz-ent rezahders, making the tax paysdble upon ths death
of the teatator in tﬁo case cf the vested rereinder, It
vostponing the myment of the tax 4] the haprenin:s of the
contin-enoy in the cese of & vontin;ent remainder, Comuon-
wealth v, Cexbyou's Executor {1014), 155 =y, $77, 165 5.W.
$793 In re Rooaevelt, (18%94),.143 X, Y, 1, .“5&&. E. 281,
2% 1, . A, 8953 Ayera v, Chicazo Title & Trust Co, (I, -
1900), 58 I, ¥, 3183 illiams, Commissioner v, MoFarland
: (?an 27 e Yo lﬁd ?116. oo : : o '

In other camas, we find the tax ucatponed, until
the eyentual takers eome inte pozeession, even upon the
teohnically vested rerainders, if the remainder, though
vested 1s sudbject tc defessancs, or opening to adpit others
of the clese, VYoore v. Commonwselth, (Ve. 1920) 188 &, B.
639, ' A S A - g -

The history of the changing provisions in the
inheritance tax statuts of New York for the trastment of
future contingent interesats (?rior to the edoption by New
York of en estete tax in 1930} elearly iliustrates ¢
verlety of posaible apprcashss to the prodiem. This leg-
islative history is traced in a most interesting manner
by F'r. Justice "randeis in Salomon v. State Tax Commiseion,
(les0) 276 ls e 454 at page 487

". ¢ « Ginoces the eonaoctrent of the Transfer

Tax law in 1468 {Oh, 483), the aia of the Legis~
lature has beea at all tizes t¢ adopt a method

of laying the tax which would de fair to both
‘the life tsnant and the future interest and would
protect the revenues of the State. From time to
time, various methods for doing this were tried,
ixperionce revealed thoeir defects, Under the orig-
inel law and the early amendscnts, the transfers
te contingent rexzaindermen were not taxeble upon
tle teststor's death, Matter of Cazer, 11l H, Y.
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343, They were taxable at the tine when they
vested in possess Yaster of Ctewart, 131

. Yo 274, And the tax then payedble was cor-~
puted upon the value, as of the testetos®s death,
of the property trensferred, lese the velue of

tre intervening life sstate, latter of Cloane,
154 7, Y. 109, VUnder this mothod the reveine
derived rram the tax on the continsent remainder o
was less than it would have deen had the reiainder
been a vestsd one. Yor the State lost the Dene-
£1% of the money during the period intervening
betsen the death of the tostator and that of

the 1i7e tenant, To overcoms this loss to the
State snd the disorimination theredby in favor of
the gontinzent remaindermen, the lLezislature pro-
vided by Chepter 284 of the Aets of 1097 that
tte tax payadle oo the veating of the oontingent
rezainder should dbe measured by the full value ,
of the proiort a8 of the testotor?s death, with-
out deduotineg the value of the intervening life
ectats, letter of Seligrann, 219 N. Y, 656, This
statuete, while on its fage eliminating the dis-
orizination in favor or eontinsont rexaindermen,
was found to result in serious loss Of revenue

to the State, Taxes esoepsd collectlion when they
beoare 4ue, beozuse it proved to d»e impossible
tc-aacertain eurrently when the contingencies
“happoned and henee when a tax bscans payable, To
renedy this defeat, it was provided by Chapter 76
of the laws of 1899, that the tax must be paid
the tastator's death; mnd that it should then be
raid out of the corpus of the estate at the highest
agzlioahla rate, with @ provision for paying to

the remainderman the swuryplus with interest if it
shiould prove thet e lower rate was applicadle
vatter of Vandertilt, 172 N, Y, 69, This provi-
sicn, while fully safegvarding the 8State's rev-
enues, favored the remaindeman at the exyense of
tte 1{re tenent, Xatter of DPrez, 172 N, Y, 609,
For under this provision the life tenant loat

the {ncome on the full smount deduated to ensure
peyuent of the tax on the continsent rcmalndtri
end the remaindersan received from the State with
interest such part ~hareof as proved not to be
required for the ultimate payusnt of the tax.
Trhereupon some relief to the life tenant was af-
forded Yy Chapter 800 of the Lawe of 1911, . .”
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" DISTINCTION BERIWEER TUCENTCALLY VESTED AND
TN NOBRTY INDHRLTS 1 (3]

- 4

%e have stated the problem here invclved to be
the assessment of inheritance tarxes upon ungertain future
interests, ‘e ute the term "uncsrtain future interests
advizedly, intending thereby to inolude all interests
whese ultimate reeipients in possession cannot be definite-
1y deternined at the death of the donoyr, Tuis includes '
not only what were techaleally known to tue ocommon luw a3

ecntincent remainders, and execuiory devises, but alsc those

rerainders, whieh, though technloally "vested" are subjeet,
upon contia sncies, to partial or complete dofeasance, So
far as the arplication of f{mheritance taxes are soancernsd,
the nmetaphyzical distingtions ¢f anscient projerty law be-
twoen “vested™ and "oontingent™ recainders should have no

" signiticence.

The inerican Tew Institute, in its Restatoment
of the lav of property has discarded entirely the tem,
"gontin~ent rexainder”, and classifies all remainders in

 the following four categories: (Vol. 1I, Seot. 159, rage

‘ A remainder oan bet

(a) indefeasidly vested; '
Jllustration; ‘to or life, reraindey
to C and his beirs' - C Las a remsainder indefeas-
ibly vested., '

—~ {b) vested aubiogt to_open
Tlluatration: ) oy e, reroinder
to the obildren of Bt « B bas & ol4ld C. C hes.

a remainder vested subjest to cpen and let in
other children born to B

{¢) vested sub;cgt to gg§¥lote\dgreasangg
Jllustration: Fto or o, reralhder &s
T shall by will appoint, but in defeult of ape
rointment, remalnder to ¢ and his heirs' - C bas
a rexsinder vestsd subjeet to owmrlete.defessance
by Bts exercise of the power ¢f arpolintmént con-
ferred on him,
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>

d {a} subject to % eondggiqi Erececeng
I1luwetraticns Yto oxr rezalnder
to ¢ and his heirs, if, but only {2, ¢ ehall
attain the age of 21 years' - 0 is 10 yecars
of eze. O has ¢ remainder subjsot to a con-

dition precedent.™

The Nostatesent explains that under the oommon
lew property rules, exanples (s}, (b) and () would &ld
be olassificd as "vected remainders”, cnd only {(3) would
be teohnigally a continzent remeinder, ihen we cansider
the exanplee from e ruruli rraotical stcnénoint, it is
arparent thet the uncertainties of the rergindeiman even-
tually coming into the full possession and enio ent of
Lis interest, are as sreat in examples (b) and (o}, thoush
techniocally vested, as they are in example (4) whioh is
techulcally a continzent-runaindﬂr. Certainly, from the

standpoint of the inheritange tex, the rroblexs.of escens-

inx the present value of the rerainder intersst are no
zore dirfioult in example (4) than they are in exaxples

{v) and {o0)d It is only in the case of sxample (a) that
the rresent valustion of the rermainder interest permita the
epplication of a mathematicsal formula with ressonable ac-.
curacye : : : -

“hen rfirst confranted with the prodlems of the
“ajrlication of inheritange tax statutes tc uncertoin future
intoresta, many courts followed tha distineticns cof the
canmon law between technically "vemted" end "continguut®
Anteresty, It has been the moders trend, however, to dis-
reqard this distinotion and look to more pxactioai eonnide-
oxutions} 4.8., the gro%gb;;it; of thie rarticular interest
eventuszlly coming into the possession and enjoyment ¢f the
beneficiary. - :

*while there are important techanisal 4if-
‘Tersnoss between vested and oontingent remain-
ders in the law of Property, there is little
difference in substance. hether a rexainder

- 1s vested or contingent is 1.3{.1: a ratter of
phraseclogy, and that can y congrol the
jnrediete question, Allenabdility seems to be -
verhars toe eoomon element of in‘erests that
are protected as veated, At common law con-
tin-ent remsinders ware <inalienable and oould
be destroyed by tortious feoffments. Rut the
differences in the properxty fncidentse of the

652
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two-olasses of remainders kave now becn almost
universally nullified by statute.” - 19 Harvard-
Lew Review 122,

"That an estate in remginder is vysted
dces not imply a eertainty that it will ever
actually take effect in possession, beosuse

~every rezainder cf a 1ife estate or fee tail
is subjeet to uncertainty in this reapect,
oconsequent on the possibility that the prece~
dent estate may outlast the estate in remaine
der by reason of the death of the remainderman,
or his death without issue, defore the deter~
nination of the precedent estate,” ~ 31 Corpus
Juris Zeocundum 90, Seo, 69, oitins numerous
cases, |

The modern tendenoy to disrezerd the toohnictl ‘
distinotion between “vested” and “gontingemt* future in-
terests in the applicaticn of inheritance or estate taxoa
1s exexplified by the fallowing quotations: .

*"Renainders are to be aprraised at theiy
present value, Xatter of Zborowski, 213 N, Y.
113, 107 N, ¥. 44.. They are aifts lile present

interests, In fixing their value, no 4istin
tion is to be drswn betwesn the
na or ve oy eont nt. (Fow

is ours purpose xation the
eontingenor is ol&ninntsd snd the gift is olassed
as absolute, Yatter of Terry, 218 ¥, Y. 218,
112 W, B, 931, = Cordozo, J., in In Te Iarkur‘u
Estate (1919) 2268 ¥, Y, 280, 123 %, E. 366,

*ve do not stress the déistination betwesn
the gift of a contingent remainder and ths gift
of a vested remaindeyr whieh is sudjeot to dlvest-
ment upon the bhappeniag of a eontingenay. Ve
base our decision primarily upean the nature and
practicel effeot of the contingenoy.” - Lohman
Jey in Re Cregan (193?" avs W, Y. 337, 9 %, Eo
(24) 953, 112 4. Ls Re B80 at p. 264,

"The inescapable rutlonalo of this deeision
(xXlein v, U, Sey £83 U, B¢ 331, rendered by a
wianimous Court, was that the stetute taxes not
erely those interests whiok are deemed to pass
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at death according to refined technicalities of
the law of property. It also taxes inter vivos
transfers that are too much akin to testamentary
dispositions not to be subjected to the same ex-
cise, By bringing into the gross estate at his
death that whigh the settlor gave ocntingently
upon it, this Court fastened on the vital faotor,

lu-o:\. : W o r urter, J.,
Tn Felvering v. Hallock {1940}, 209 U, =. 108,
st p. 110j 60 S, Ct, 444, B4 L, L4, 604, 125 i,

L. Re 1U6E,

TEXAS TNE: RITANCE TAX STATUTE REGUIRES T'AYe
of ALL TAXES AT D T -

There 18 no suggestion in the Texas inheritance
tax statute to indicate a legisletive intent to differentiate
betvieen technically "vested" and “ocontingent® future interests.
Cur inheritance tax statute manifestse throughout ¢« clear in-
tention on the rart of the lLegislature to make all the prop-
erty passing from the decedent to his benetbaries, taxadle
at his death, whether the interests of the seversl bene-
fiolariss be possessory or futurej vested or contingent. No-
lere Qo we find any provision whioh would suthorize the '
-catronemant of the assssament or collection of the tax to
await haprening of contingencles or the ripe:ing of future
interests into possessory estates, 1In faot, the contrary
intention 1z to be found throughout Chapter S of Title 122, -
This faot was roat foroibly pointed out in the opinion of
sfagistant Attorney General ¥, C, VcKinsey to the Comptrollexr
releting to the Estate of J, Ferry Burrus, dated July 27,
1238; =+her2in it was held that the entire estate of the
zestator was greacntly taxable in spite of the faet that
i3 %ill provided for a gift to charity in the event of the
“sath of kis two ehildren without issus, ‘e quote frem this
orinion: ' :

"The first question is as tc whether our
statute ‘rovides for the present payment of an
inheritance tax or whether, in & case like this,
paysent should be postpened until the takers conxs
into possession of their sstate, :
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*50 Ae Lo Re 468-478, Zeation II, states
thé law as follows: _

*?The ¢time when an inheritanae or sucoes=
eion tax is required to bs raild is lngoly a
ratter of stotutory construotion., * ¥ ¥ any
- inquiry as to the law in any perticular State
srt;cxtxld sfart with an examination ¢f the gurrent
statute, o

*Deferring to the statute, Article 7117 pro-
vides thet property ‘'ahall upon passing tc or for
the uee of any person * * ¢ be subject to a tax.!

"o submit that the Dropsrty 'rasses' at
the deatk of -the testator, although his inten-
tion and the effeot of the will is that it take
effeot 'in poszsession and enjoyment'! afterwards,
Adverse counsal conceds that the tax cn the eo~
tate should bde levied at this time, *but that
payment should not be xade until when and if the
ocontingencies provided for in the will agtually

happen.* '

"By Article 7150 the texable values of each
taxable interest in the astate must be present-

ly determined.

*By Article 7131, upon the ooming in of the

repert of the appraisers, the county julge is
to caloulate and datermine the smount of the _
tax due on each share and to gertify such smount
to the person to wham or for whose use the prope
erty passes. This seems to take no sgoount of
persons not in Leing, or whomse identity is so
remotely contingent and unoertein that they oan-

' not be ascertained. Gaid article alsc provides:
tSaid tax shall be a lien upon said property from
the death of the decedent until paiad,?

v4irticle 7138 provides for e« lien on all
the property subjest to tamation to secure the
paynent of all taxes, pezalties and costs pro-
vided for in the chapter, This means that a
lien exists not slone on the several Yyortions
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or interests tc seeure the tax due cn each, bdut
: that ths tax due on each tequest or interest is
' a lien on all the property of the estate,

wirtiole 7134 provides that if the smount
of the tax due under the law is not paid in three
ronthe from the -date of suid aseessrment, same
shall draw two per cent ponalty, ete,, and 1if
not rald in nine amonths, the county or distrioet
attorney shell file suil ir-ediately to fore-
close the tax lien,

rArticle 7138 provides that nc final ace
crant of any exeocutor, adrinistrstor cor truates
shall be approved by %ho county Jjudge unless
such account shows, and the judge finde, tret
all taxes ivroged under this lew on gny prope-

esgx oy interest pass rcuzn nis L s B
en peld, or =shall the ocounty judge close
an estate, or permit thro delivery of any prop-

erty to the legatee or heir, witkout first as-
certeininz thet the taxes Lave been ;s2id.

1 o e om e PP o, -

“Artiole 7128 provides that nc aotes,bdonds,
stocks, eto., subjeot to taxation, shall Pe . SR
tranaferred or delivered to legates or hair R o

- until the Comptroller has ascertainsd and certi-
fied that all the inheritance taxes due the
State have becn paid, and Article 7117 xekes
any corpcration who vioclatesz said preovision
1iadle for the unpald taxes and penalties and
ocosts colleotiom, \

" wJack Burrus is thirtyessight, and his sister,
Tathryn, is forty years of age} their life ex-
pectenzies are approxinstely twenty-aine and
twenty-sighit yiars, res;ectively. +dd to these
the tventy-cne yocar trust pertiod providel for
after their ceat: and we have approxizately fifty
years bdefore 1t oculd be dcfinitely aszcertelned
who will ultizately come into saild remsinder
estate, <Tnder the coateatica of counsel, the
payrent of the tazes might be suspended for
£ifty years, and during that periocd the final
report of the exscuters couléd not be Birroveds
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the estate ooculd not de closed, and no distribu-~
tion. thereof could bde made. %e submit that suoch
is entirely inconsistent with the proviaions of
our statute and that the Legislature gould not
have intended any suoch result, It is, therefore,
“our.ocnolusion thet all inheritance taxes provided
for by the Texas statutes areé rresently payable.

"It is contended by counsel that the eatate
renaining upon the death of Jack and Fathryn can-
not be taxed until it ahall be definitely ascer-~
toined who will ultimately cume into said esteate
T cannot agres with this contention. :

*Our statute provides for just such a eon~-
tention. Article 7123 provides that if the prop-
erty passinz shall be divided into two or more

. 9atates, as an estate for life or for live and
a remainder, the tax shall be levied on ecach es-

- tate or intsrsat separately, according to the

- valwe of the zame at the death of the decedent,
The value of eatates f or years, estates for lire,
remainders and annuities, lhali be determined by
the Aotuaries Combined Zxperience Tables, at :
four per ocent ocmpound intercat.,” o

It may be eonceded (as indiceted by Judge Cordozo
in kis opinion Salomon v, State Tux Cormission, quoted
above) that to requive all inheritance taxez to be paid at
the death of the testator, is unfair (1) in that the life
tenant's income 1is nducoa insofar as the prinoipal of the
trust 1s reduced to pay the inheritance taxes wpon the re-
rainier interests, (2) in that higher or lower taxes may
be raid than the ultimate disposition of uncertain future
interests would regquire, UnqQuestionably, under the Toxas
statuts this iz required to de dcne. But sueh a require~
~ent, involving this elsment of theorstical unfairness,
daoes not render the statuts invelid., 7o quote agein from
Salomon v, State Tax Commission (1928), 2378 U, 5, 484 st

page 491:

*The faot that a betier t axing system might

be conceived <oes not render the leaw in.alid, As
" was said in Yetropolis Theatre Co, v. Chicago
288 U, S, 81, 6970, 'To be sble to find feult

with a law is not to demonstrate its invelldity
+ « o The problems of government are practical
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ones end may justify, if they do not require,
rouch agoommodations -~illogical, it may be,

and unsofentifie.® , , « To all such ob1oo-
tions it mey bde aan'artd that minor 1nequa11tiol
and hardships ere incidents of svery systex of
taxation and de not render the legislation ob-
noxious to the Federal Constitution. JSeneral
frerican Tenk Car Corp, v, Nay, 270 U, &, 367."

And at pcg._QOO:‘

« o The due process clause rlaces ne
rostrictien ou a State as to the tire at whioh
an inheritange tax a hall be levied or the prop-
orty valued for purposes of suoh tax. Cospare :
Cahen v, Vraulter. 20X U, &, 54\.

As said in ao‘colunbua law Review 160 (1929)3.

*I¢t has long besn undisputed that the poste
ponemant of fossoaaion of the transferred res
dnes not of itself preovent the valid imposition
of an inheritance tax, Sinee in theory the trans-
fer tex is a tax on the privilege of suecession -
and not cn the property transferred, it Seems
quite proper that the sugcessors to any part of
tho decedentts igtorest, whether the vesting in
possessaion be in the prosont or future, should
be subject to the charge.”

Prom the foregoing, we have concluded: (1) That
for inheritenee tax purpcsee, it is immaterial whether '
future uncertain interestssre teocknically “"vested™ or -
"gontingent” (£} that the Texas statute requires the essess-
ment ond peyment of all inheritance taxes upon the death
of the decedent, even though {a) it wakes the remsinder-
can's texes vayetle ocut of the corpus of the estate (V)
1t récuires the rate ané the awount of tax to Ye bLased
OR mere “guess" sm te the ultimete dispositiorn of future
interests, (%) that in apite of eueh failings, sush a tax
is nonetheless ocnatitutional. ,
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EETHOD OF COMFUTING 7AX UTON FUTURE INTTRESTS

%4{th these sonclusions 4in mind, e turn to-a'

' consideration of the proper metlod of aseewsing the tax

upon unoertain ruture iaterests, ‘e subgit that the only
alternative under our statute is to bamc the gssessicnt
upon the rost probeble of nossidble future oonti{ns;ecnciles,
This rule is expressly adcpted ty statute in the “tate of
waehin~tan, and applied by the Court in Tn re Zaton's
Zstate (19032) 107 ‘ash. 280, 17 Tae., {8d) ¢33, .

In that ocase the tastatrix had left her proptrtyp.

to her two adopted children (aged 15 and 18 respsotively!)
at her death, with provisfon that "in the event thet both
of my said a& !

majority unmarried and without issue, then (%o) my sister
Julia or Ler heirs." VUndexr the Tashin-ton statute, the
property pessing tn the children was taxable at g rate of
14, but 1f it went to the siater's heirs, 1t wao taxable
at 107, The court held that the tax was to be computed

as thouvgh the property would eventually pass under the

- most probable oontingency. ¥e quote!

~ . “The present {1920) statute recuires.the -
payment of the tax irrmedistely upon the trans- -

" fer of the property at tbhe highest rate proda-
bles that is, the word ‘poesidle ' was changed
to 'probable’ and ths ocourt was veated with the
power to adjuat the tex if same ‘arrear to de
excescive.' : ‘

"ihile it is pozrible thet the two children
may not reach their majority, it is likewiae
possible that scrme of the cther continsencies
may never harren. %We judicislly know that it

- 18 more probable or more likely that the two
children will arrive at t hair rejority, rather
than rredegease the deoedent's afster or the
heirs cf the latter, “e ¢au hardly hold as a
rattor cf lew that the probabdility is that the
two ¢hiléren of theagem aof 16 and 16 years will
not gurvive their mother's sister, ‘e agree
with the triel eourt thet the probebilities ere
all in favor of the estate vesting in tho lineal
heirs, and that the tax would be acmputed 3Eon.
that basis under the provision of the stat P

opted{ghildren shall die defore arriving at. ..
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It is true that in the above case the Washiagton
stztute expressly direoted the computation of the tax based
upen the harpening of the most prodeble ccntingencies pro-
vided in the will, It seems tc us, however, that even in
the absence of such express stututory provision, the tex
rust of necessity de camputed uron the bvasis of the most

robatle contingencies, vwhere the statute requires (as in

gcxaal the payment of all taxes upon the death of the testa-
tor. Sueh was the conolusion rf the court in In re Nesbitt's
Eatate (1923
U, Yo 827, “oa N, E. 720, where there was no statutory
direotion to acsess the &ax on the uncertain future iater-
ests upon "probabilities”, and where the will provided for
a obaritadble gift upon a remote poseibility. n assessing
the tax, the court aimply looked to the probabilities of
the case and ignored ontirely the remotely possible gift
to the tax exempt charity. “e quote from -the opinion of
the court in the HNesbitt case, at rage 454

"The contingent remanders t axed in the
two trusts with a gift over to an sxempt hos-
pital corpcration in the event of the failure
of issue of the original cestuis que trust
cannct be held too remote to be sssessed a£
their preseant value atthis tine. Yatter of
Tarter's Wat‘t‘ gas N, Y, 860 123 X, .E. 5660
the devise™is fo the cohildren or the testator's
deceased daushter and in default of their tak-
ing by death before vesting, to their iraue,
end in defeult of issue, toc the hospital ocor-
poration., The contingenoy here is anot remote;
it 1s limited only on two lives, and the g:o-
bability of iszue of the grandeons; and ¢
gfasibility of their teking is prssently taxa-

8.

Sinoce 1nhoritunco taxes are based upon the value
or rroperty received by the various bensfiociaries, and the
statutes usually presoribe a graduated tax and lpcoirio
exemptions for the beneficiaries depending on the size of

their respeative bequests and thelr degres of reletionship
to the decessed, the problem of taxing uncertain future
interests 1s usually more complex under an inheritance tax,
than under an eatate tax sugch as the Federal Governmment's,
The problem is identicel, however, under the two types of
statutes, where there is an uncar%ain future gift to a tax
exempt cﬁarity. The federal deolsions in such cases, are

198 N, Y, 8, 451, affd. by Ct. of App., £37 ..
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therefors helpful. It is significant that in these cases
the Tnited States Supreme Court has adopted the rule of
protability, as illustrated by the following two decisions.

In Ithace Trust Co. v. U, 3, {1920), £78 U, S,
151, 49 F. Ct, 221
asseszrent of the }bdoral eatate tax uron an estate whieh
.had been laft in trust, the income, and &6 much of the
rrinocipal as "may be necessary to suitably naintain her

¢n as push confort as she now enjoya™ to be raid to the
widow of the testator for her life, with the entire re-
rmeinder rassing to a tax~-exempt charity. 'The widow actual-
1y dled within & year of the death of the testator, amd
before the tax had been assessed, The governrent urged -
that thet proportion of the value of ths estate attribu-
tatle to the tax-exempt charity should be redused hecaune
cf the right given to invade the princiral for the support
of the widow, The estate contended, on the other hand,
that since the widow actually died before the assessment

of the tax, her life sstate shoulld de valued upon its

aotual short duration, rsther than upon the widow's life-
expectancy at her husband's death, Both of these conten~
tions were mjected by the court, on the ground that the

tax pust be assessed upon the dasis of the prodabilities

as of the dats of the testator's death, The court found
thet the incone from the property was in fact amply suf-
ficient to support the widew without the necessity of
dirring into the prinoipal} and that the widow's l1ife~
expectancy Gt her husba:d's death, based upon the soccepted
nortality tablea, must be the basis of evaluatiag her 1life
estate, even thoush subsequent svents belied the acouracy
of suoﬁ prediotion. Said My, Justice Falmest

"There was uncertaianty e préoiqbix
areater then the 1 ungertainty that at-
tends human affsirs.”™

H\lm‘ﬂ Vo T‘:. El. 2?6 t’. 9. 437, 48 ". et. M?. R
72 1, EA. 647, grosonted e tax problex very similar to the
instant case, The testator left his prorerty in trust for
kis niece {aged 15 at his death}, she to take the property
free of the trust at the age of 40, but if she dled without
issue Defors attaining the age of 40, then the property
was to £o to certain charities, The estate cought to re-
‘uyce tho taxable value of the estate by ths estimated pres-
ent value of the possidility that the sharities might come

3 1, B4, 64?; the oourt considered the
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into possession, But the eourt, agein announoing that

the tax xzust be based upon the most probable future eveats,
rejeoted fais contention and held that the possibility of
the charities teking wee 80 remote as to de disregarded
for t::‘purpoloa. Brandeis, J., speaking for the ocourt at
page 1 _

»{d Congreas, in providing for the de~
temination of the net estate taxashle, intend
that a dcduetion should be mado rox a contin-
gency, the sotusl wvalue of vwhich cannct be de~
temined from any known data? Nelither the tax~
payer, nor the revenue coffioer--cven if equipped
with all the aild which the actuarisl art can

. supply~~oculéd more than gues= at the value of
this oontinzency. It is oclear that Congrese
did not intend that & doduction should be made
for a ocontingent gift of that charsoter," . :

ASSRSEYENT OF 74X IN ADGY ESTATE

' . Appl these principlss to the Graoce MCLKItl.tO,
1t is our opinion that you have correctly sssesased the tax,
as outlined in your letter, As stated in the brisf suwbmitted
by the attorney for ths bank, "hoth sisters 0f deceldent are
elderly and several years older than the nephew,™  Based

upon their respective life expestancies, it is probdable that .
the nephew will outlive the sisters, The possidble contin-
gency that the ocharity might take should be disregarded for
purpases of somputing the tax. The taxea are presently pay-
sbie out of the estate and Judgment therefore might be re-
covered against the exsoutor, OState v, Hogc (1934}, 123

Tex. 566, 70 G. %, (24) 699, on rehesring Y2 S. W, (24) 593.

e 40 not agree with the opinion of the Bank's
attormey that the essessusnt and colleotion of the tax upon
the remainder interest tc the nephew must be daferred until
the death of the life tenants. In support of this conten~
tion, he aitas the following passaze from In re Hollande:'s
Estate, 123 I, J. Bg. 58, 198 Atl, 805, whioch wes quoted
with approval by ths sustinm Court of Clvil ippeals in Zethea
Ve ShQFM. 145 Be We {34) 2981

| ®»The test of taxability 4is not the time
of the ocnplete divesting of the trensferor's
interest or ownership, it is the time of the
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N camplete sucdession by the transferee, ‘here
there ia a transfar of a specific interest in
property and the succession of the transferee
does not deconme and under the terms of tie trans-
ter is not to become, complete until a time at
or after the Qeath cf {be trancferor, that treans-
fer 18 tazable, 'The Gistinotion « « o rests on
e + « vhether the donee 1z derrived of an ine-
terest of some kind . « . until thes donorts death.™

In both the Hollander ené I:ethaa ocases the ccurts
vers digeussing the problem of when an inter vivos trensfer
may be taxed as & testamentary disposition under the pro-
visions of the statutes in the respeoctive atates making
such transfers subject to an inheritance tax vhen "made or
intended to take effect in possession or enjoyment after the
death of the grentor or Conor." It is a-parent that the
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sbove guoted languasge cannot aprly to the question of whether

the assessment and payment of a tax upon a remalidder in-
terust may be postrnoned until the death of the life tenant,
because the words *transferor™ and "donor"” cannot be applied
to a 1ife tenant, unless he have a powey of appointment.

' - The ocntention of the Tank's attorney us to the
time when the tax upon the rezainder interest of the nephew
is pavadles is reofuted dy the court in the Rethea case , at
page 10031 :

"At the death of grantor or settlor the
full poscession and enjoyment of all of the
trust estate vested in appellant throush the
trustee, subjeot to be defeated only in rert
by her recarriage prior to the end of the eight
yecy period after the death of grantor. Yani-

festly the statute 4ces not suthoris 39
ostponement of the te 0 awalt such eontin-
renay or condlition subsequent, and these con-
clusions answey all alternative contentions of
apprellant that only portions of the value of
tgo corpus oy principal were taxable.

sbove conclusions als g n of
appellant € @ 8 ‘DOBLY ;
stemine what eve t s u
) -year n ®

r 8 or ) 11 \J) 7} |
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a8y
poascasion lnd onJo:nsnt of tho entire trust
eltate, which right of enjoymont the statute
taxes." (Zmphasis ours) |

For are we persuaded by the artort to distinguish
~ between Yra, DBathea's interest and the interest of the nephew
here, Under the oclasczification of rerainder, made by the
~ American Law Iastitute, quoted above, the nephew has a vested
_ rumaindor. subjeot to ocorrlete defeasance.’ ,

The Bank's attorney argues that if the ohnrity
should eventually come intc possession, the executor rwight
be liadble to it for inheritance taxes paid upon the nephew's
Terainder interest., Upon thias theory, every charity havinr
a rezainder absolutely vested, dopendont upon a life estate,
would have a right to recover from the excoutor for part
of the inheritance taxes pald on bdehslf of the life tenant
in the event the life tenant died prior to his life expect-
ency, upon vhioh the taxes were assessed and paid. Such n
theory is refuted by Ithaca Trust Co, v, U, 3, (1920), 27
Us So 181, 49 35, Ct, 891, 73 L, Ed. 647, cited ubcvc.

‘e are returning to you herewith your file on this

Entate.
Yours very truly
ATTCRNEY GENERAL OF TEXAS
) 4
Talter R, “och
Assistant
VR g1 .
ENCLOSUNRE
/ﬁﬁ W
APPROVED N\

OPiN:ON
COMMITTEE

BY,

AHAIRMAN




