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assuns immatim of the matter as rsqueated dy the military .
aushorities,

A lnnae{ inquiasition is a procesding ipstituted Dy
the state primari {irar the purpose of dctax:!nins the question
a8 o whathar an alleged lunatio sdould bde confined decause of
his danger $0, and the safety of, sosiety., This procesding ia
wholly statétory. The cours trvigg the oase has only such
authority as expressiy given or clesrly impiied dy the statutes,
and tho-lllntcd incompetent has the rights inaiet on & otriet
sompliance wish every form prassorided dy lar for his protection.

The procedure for sdjudging one not charged with
erime to de a person of unsound xipd and providing for his re-
straint is solely through the county courtsi anmd although the
state 18 a party to such an inquiry, the charscter of the pro-
ceeding Ls essentially oivil. 3ee Tex. Juris. Vol. 84, p. 888,

o Sections 1 and 8 of Article 856la, Vernon's Givil
Btatutes, reads as follows: .

*g8ection 1. If information in writing under
oath be given to any cousty judge that any person
in his gounty, not oharged with a oriminsl offense,
is & peroor oOf unsound mind, and that the welfare
of elther such person or any other person or persons
requires that bhe bde placed under restraint, end such
eounty Judge shall bYelleve such {aformation to de
true, he shall forthwith fssue s warrsat for the ap-
prehension of such person, or, if sueh like informa-
tion be given to any jJustice of the pesce in such
oounty, said justice may issue a warrant for the ap-
prehansion of said persca, meking seid complaint and
“warrant returnable to the couaty court of sald eounty,
add said scunty Judge in either event shall fix a
time and place for the hearing end datsraminstion of
the matter, oither in term time or in vacetion, which
place shall be elther at the oours house of the ocounty,
or at the residence of the person anamed, or at any
other plase in the county, as the county Judge may
deen best for such hearing. Notice of the time, plade
and purpose of such hearing shall bde served upon ths
perscn charged, sdch notice to be under the hand and
seal of the county clerk of sald county, and served
and returned by the sheriff or s eonatcﬁln of suok
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gounty, and the return to state the time and place
of service. Such notice shall be served not leas
than three days prior to the day of hearing.

"Sec. £, The warrant provided for herein shall
run in the name of 'The State of Texas!, and ahall .
be directed to the shoriff or any constable of the
sounty, and the officer receiving same shal)l rorth-
with take into custody the perscn named tharein, and
at the Qesigiated time and place szhall have him and
the returz of said warrant before the sounty judge
for exzrination and trisl,.* :

After a careful csonalderastion of the adovs quoted
seations of Artiele 588la, whioh gections are applicable to .
the situation outlined, it is the opinion of this department
that the person sought to be charged with lunacy must be
zhylictlly present within the oounty at the time of the mak-
ng of the inforastion., Note the language used in Seotion
1 of Artiole 8881a:

*If information in writing undsr ooth be given
€0 any county Judge that any perscn in his county,
" e » o 18 & person of unscund mind ., , . he shall
fasue s warrant for the apprshension of sald person

...'

~  The word "resident® ias not used in tha msotion and
there is nothing to indicate that the legislature ever intended
that the county court should assume jarisdiotion of such a mat-

‘t42 when it does 20t appesar that the person sought to bs charged

is *4in* the county. The county judge 1a without authority to
s6t in the matter unless it aggcnro that the person sought %o
be charged with insanity is "in his county.”

There is ancther reason, we think, why the person
sought t0 be sharged must be phyaionllr -1%51: the county be-
fors the oocunty oourt of such county may sssume jurisdietion.
The Aot provides:

"Notice of the time, place and purpose of puch
hearing shsll be served upon the person charged . . .
and gerved and returned by the sheriff or any con-
stable of such gounty. Suoh notics shall be served



693
Ton. J. Du.ﬁnkar -'En¢n>é

not less than shree days prior to ths d&r of heering."

This notice, belsg a otvil preoess, must de served by the sherife
oy conshadle of “auch comnty” ning we think, the ocounty
wherein the information is fil‘d. Under the cpplioublc statutes,
& sharifl or eonstadle may not go cutside his respective aounty
t0 sezve s olvil process, If the parscon vpon whos the notice

1s to bYe served 1is not within the couuty 1% then follows What

he nay nots be served with "suoh notice™, as required by statutse.
The proceedinge, being purely ahttutory. nu-t be conducted in
strios actordanse thereto.

Finelly, the alleged lunasic nnst ¥s present before
and during the Innla g:occoainct. Thia departuent ac held
i 1%s bplaiou Ro, 0~1798 on Jnnt 12, 1940, which cpinion is
here re-atffirmad,

The Gonatltntion snd laws of Texas joalously protest
tha 1iberties of the citizens of the commcawealth, and throw
adout esoh oitizen, zane or insans, the saf aerds of being
heard 4in person or by attorney, ar by bdoth, defore a jury of
hia countrymen. If the rights of any cliées of persons shonld
bs more closely and cner-d guarded then another, it is that
unfortunstes indivisnal who, rlghtquZr or wrangteily. is odarged
with having s mind disessed or a reason dethroned, . Where, there-
fore, there is eny Goastitutionsl or statutory right or privz-
lege conferred upon such persons, eof ther expressly or 1:;11-41:.
the ccurts are aot lnclined to. &l sregard thex,

It is therefore the considered opinion of th&n de-
partment, under the faots stated, the Jounty Vourt of Bandall
County: 1s without Jurisdiation to entertain lunecy proceedings
sgainst & person outaide suoh ocouaty, this regardless of the
. person's legel rtuidonco.

Tours very trnly.
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