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1ade Or O
or aldg o conmeros 2 the preparation of any
product for market or tranaportation, or to
create or garry out reatrictions in the tree
pursuit of any busineas suthoriged or permmitted
by laws of this State, '

-
? e ¢ &

. "3, To prevent or lessen oompetition in the
manufacture, making, transportation, sale or pur-

chase of msrchandise, produce or coamodities, or
the bdusiness of insurance, ox %o ggﬁt Er igssen
gompetition a oo or the prepara-
on of any uet for et or tramsportation.
- "e s o o® (Emphasis ours) |
ATt10lé 7429 of the olvil gtatutes reads as followss
*Any and all trusts, monopolies and- conspira~

oles in restraint of trade, as herein defined, are
prohibited and deolared to be illegal.™

Civil penaltles are presoribed by the terms of Avti-

cles 7430 and 7436 of the oivil code, while Ayticle 1635 of
the Pe_m ‘Oode makes a oriminal vioclation a felony. '

¥While we have been unable to.find any oase law upon
the subjeot, we do find an enlightening discussion which we

deenr oclear and pertinent, in en opinion written during the year

1917 by the Honorsble C, M, Cureton, Report and Opinions,
Attorney General of Texas, 1916-1918, p. 151.

At thé time of writing the opinion, the late lament-
ed Chief Justice of our Texas Supreme Court was First Assis-
tant Attorney General, serving in the administration of At-
torney General B, ¥, f.ooner. The guestion was whether banks
operating in this State wers emenabdbls to the grovislons of the
anti-trust and monopoly statutes (Articles 77
1911, now Articles 7426-7427, R. G« 8., 1925, gch&¥od). The
distinsnished writer quoted with approval from eariler opin-
ions of this department, and his treatlse is of such foroe we
take the liberty of copying at length, After quoting the pro-
visions of the statutes, he wrote as follows:

9=7797, R. Co 8.,
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"The first questiocn for determinsgtion is
whether or not the bhusiness of benking is limitd
ed, affeeted, or ocontrolled by these articles
of- the statute defining, prohibiting and pun-
ishing trusts end mompolies, In the first anti-
txust atatute of this State, which was passed in
1889 and which ocorresponds with those portions
;1‘ Article 7796 quoted above, we £ind the fol-

owing?

“®'Heotion 1. Be it enacted by the Legis-
lature of the State of Texas:t That a trust
$s a ommdination of capital, skill, or aots
by two or more persons, firms, corporations,
or assoolations of persons, or of elther two
B o moxre of them, for either, any, or all of
e . the following purpcses: Pirst, To create
: ' : or oarry out restrictions in trede, Second.
To Xinit or reduce the deuctloa,' or in-
erease or reduce the price of merchandise
or oommodities. Third, To prevent competi-
L tion in manufacture, making, tranaportation,
. sals, or purchase of merchandise, produoce,

; or commodities.  Fourth, To fix et any
standard or figure, whereby its price to the

.

i‘ publio shall be in any manner oontrolled or
5 eatablished, any article or commodity of
> - merchandise, produce, or commerce intended

for sale, use, or consumption in this State.'

*You will note that the Aot of 1903, whioch
is the present law, quoted above, materially
changed the meaning and app.uoation of the orig-
inal Aot of 1889, From reading the two it will
be observed that the soope of the Aot wes breaden~
ad and mde to apply not only to articles of -
trade and commerce, but to 'alds to commerce’;
also that the Anti-trust Aot was made to apply
to sny aot or combination, the purpose of which
was 'to oreats or oarry out restriotions in the
free pursuit of any business authorized or per-
mitted by the laws of this State,' These mater-
1a)l and far reaching amendments to the law were
#hade subsequent to the opinlon of the Supreme
Court of the State in the case of the Queen In-
surinoce Company vs, The 8State, 86 Texas, page
250, in which case the ocourt held that the busi-
ness of insurance was not affeoted by the Anti-
trust Aot; that insurance was nelther trade nor
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ouxmoroce, and, therefore, insursnce dompanies
d4nla-with impunity eater Into combinations
of any kind and chareoter {86 Texas, 204, 265).
In the course of this opinion the Supreme Oourt
declared that insurance was not trade, tmaffic
or commerde, but that 'it.1s an aid to com-
néreds’. !ohm::g this opinion and no doudd
ag 'a 8ireot result thereof, the Legislature in
1903 amonded .theé anti-trust. and monppoly stat-
utes, @nd. made them apply not only to trade ;
énd oommeres, but to aids to commerce and to |
eny business euthorized or permitted by the ;
. lams_of Texas. :The banking busineas is, of ‘ o
. couree,. one’ anthbrized and pemitted by the : , [
laws of Texas, ani is, we believe, an *aid to "
commeroce. ! The Supreme Court of the United .
States had held that a dealer in exchiange sup-
. plies an. lnstrument-of commerce. Nathan wv.
~ Lodisiana, 8 Howard, 73, .. =

. .™Phe liﬁﬂiieés'! of a State bank, or rather
the powers whioh it may exeraise {s set foxrth
~in Revised Statutes, Art, 376, which reads:

et irs mm s ¢ rm— s m e d.

' ®igeotion 72, Powers of Banking Corpors-
tions., - Every such corporation shall be au-
therized and empowered to conduot the busi-
pess of recelving mogey on deposit, and al-
-lowing interest thereon, and of buying and
selling exbhange, gold and silver coins of
ell 'kinds; of loaning money upon real eatate
and - psrsonsal property and upon collateral

- and personal seourities at a rate of in~
terest not exceeding that allowed LY law;
provided, that no bank organized under this
title shall loan more than fifty per dentum
of its seocurities upon real estate; and no
such bank shell make & loan on T estate
of en amount greater than rifty per centum
of the reascnable cash valus thereof; also
of’ buying, selling and discounting nego-
tiable and non-negotiable paper of all kinds,
as well as all kinds of ocommerciel paper.
(R. 8., Art, 376; Aaots, 1905, 8. 8,, 490,
Jeos 3.)' O. & H, Banking Laws, Sec. 72, 83.

vManifestly, & corporation exercising those
powers and funotions is alding commerce and the

"1_“.
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country in a very practical and material way.
Argument would seem superfjucus, Oommerce
ct,;m_lg: ggﬁﬂaﬁm oash, ';gzg:_i_ts and a system
ol ‘quick, certain end inexpensive exchange,
These thinsa banka supply. They s6olleot into
groat reservoirs the cash and oredit of the
countiry, froit which it is dlstriduted into
Industty wnd ‘commerce in such amounts and at
- such timss as bdusiness may demand, 'Banks are
not unlike Jakes and reservoirs in which are
solleated murplus waters for redisgtridution
for purposes of irrigation, and are as essen-
tially aids to commerde as the latter to
suceessful agrioultural produstion. In faot,
the Supreme-Oourt of the United States has -
declared the safety of the dbusiness of banke
ing to be one of the primary oonditions of
succegsful ocommerce. In the case of Roble
State Bank vs, Haskell, 219 U, S, 111, that
oourt, in feferring to the guaranty of bank
dop‘oa{ts. declaress E '

- "tIg may be 3aid in a general way that
the police power extends to all the great
‘publio needs: OCamflold va. United States,
167 U, 8,, 518, It may be put forth in
aid of what is sanotioned by usage, or.
held by the prevalling morality or strong

. and preponderant opinion te be greatly

- and immsdiately necessary to the publio
welfare, Among matters of that sort prob-
sbly few would doudbt that both usage and
preponderant opinion give their sanotion
to enforoing the primary conditions of
suoccessful ocommerce. One of these oondi-
tions at the present time 1s the possi-
bility of payment by ochecks drawn egalinat

' bank deposits,; to such an extent do checks
‘veplace currency in daily dusiness., If
then. the Legislature of the State thinks
that the public welfare requires the mea~
sure under coneideration, analogy and
prineiple are in favor of the power to
enaoct it, Iven the primary objeot of the
required assessment is not a private dene-
fit, 28 it was in the cases above cited

of a ditoh for irrigation or a rallway to
a mine, but it {s to make the ocurrency
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of cheoks secure, and by the same stroke

to make safe the almost ocompulsory resort
_ of &epositors to banks as the only avail-

able means for keeping money on hand,?

*Ne oconclude, on the whole, then, that
the dusiness of banking is uithin the protec~
tive, inhiditory anMonal provisions of the
anti-trust laws of s 8tate, and that banks
and bankers are as much bound to respesct the
anti-trust laws as are dealers in commodities.
This coneélusion is in harmony with the opin-
ions of this office on the subjeot of banking
from the beginning, On Japuary 11, 1912, the
Agstorney General of the State, in an opinion
written by the Honorable John W, Bredy, Assis~
tant Agtorney Generzl, held that an. agreement
entered into between the banking institutions
of a oity prohibiting overdrafts, would be
in viclation of the anti-trust law; not that
eny bank on its own motion might not prohibit
overdrafts, but thaty when two or more bankse
entersd into a ocombiliation for this purpose,
that such ocombination violated the anti-truat
laws, This opinion was predicated upon the
propositions that the banking business was
sn aid to commerce, and was & business au-
thorized and permitted by the laws of this
State and in which the statute prohibited any

“agreetent tending to restriot the business, -
In this opinion Judge Brady in part said:

- ®"'The queation now recurst Does the
practice of allowing overdrafts, of the
charaoter adbove named, oonstitute ocome
meroe or aids to commerce? There is
strong authority rfor the proposition that
bills of exchenge, drafts, cheocks and
ether like paper are ocommeroial instru~
mants to racilitate commerce, end, 4f not
part of ths commerce itself, fairly oome
within the term, and may be designated as
'ajds to commerce' (see 9 Mich,, 2413 Rathan
ve, Louisiana, 17 U, S., 507); and the
practioce deing legal, any agreement or
anderstanding by and between two or more
banks of a oity prohiditing absolutely the

805
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grantinsg of such privileges, upon the part
of all the parties to the agreement, would
in our opinion, oreate and tead to oreate

. and oarry out restriotionsin commerce and

aids to commerce and would therefors be

. violative of Section 1 of said dot,

- "WiWe are further of the opinlon that suoh
an agreement would oreate and oarry out re-
strictions in the free pursuit of a business
authorized or pemitted by the lews of this
State, wishin the purview of said statute,
The banking buginess is one authorizel and
permitted by the' lawa of the Statej and the
making of loans in the way of ov afts is
a part of suoh business and a usual and

"femiliar feature of modern banking. Indeed,

some 6f the authorities treat the same as &
practical negessity in the conduct of suoh
business, although this view is doubtless
too broad, - At all events, when pursued with
a reasonable degree of prudence and accord-
mﬂto the ordinary usage, it is free from
illegality, under the present state of the
law, ‘and any agreement or understanding’
whereby banks, parties to the same, bind
themselves not to. grent this privilegs to
their oustomers, oreates and carries out
restriotions in the free pursuit of thelr
business within the meaning of sald statute.
In the absence of such an agreement or under-
standing, the danks would each be free to
allow this privilege to their customers;
and, esince they agree to‘discontinue the
usage and preastioce, they thereby neceasarily
restrict their freedom to act in a matter of
business, which they would otherwise be free
to da. "We oannot conoceive how it ocould be
held that under such an agreement each party
thereto would not be restrioting the free
parsuit of the busipness of every othexr party
thereto, as well as his own business. It
follows from what has been sald that an agree-
meat of the charaoter suggested would be il~-
legdal and would subjeot the partlies thereto
to tshepenalties of the Act.' Vol, 25,
Opinions of the Attorney General, 171=2,

- 806
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wPrior to this time, however, the Attorney
General had held that the banking businesa was
aub}oct,to the limitations of the anti-trust laws,
On February 28, 1907, the Attorney General held
that any agreement between bdanks to fix colleo~
tion sharges conatituted restriosions in vio~-
lation of the anti-trust laws. In that opinion
the Attorney General in part said: = A

** You are respectfully edviged that Sub~

division ) of Seotion 1 of the Anti-trust
Aot of 1903, defines a trust to be * * * g
oombination of oaiuul», skill or aots by two
or more persomy firms, corporations or asso-
olations of persoms, or either two or more
of them for either, any, or all of the fol-
lowing purposes: "“To oreate or whioch may iy .
tend to oreate or ry out restriotions in
trade or commerce 0r aids to commence or in

- -the preperation of any product for market
or transportation, or to create or carxry
out reastrictions in the free pursuit of any
business authorized or permitted by laws
of this State.”

2154118 of exchange, drafts, and the
reocter of paper to whioh you refexr are
- /oommeroial instruments to facilitate ocom~
meros, and if not a part of the commeroe
itself, olearly come within the term and
"'mf’doaignaud ran aid to commeroce™ (9
Mich,, 2413 Rathan vs. Louisiane, 17 U, 8,,.
507); and any combination, agreement, or
understanding between banks to fix tfm chaxge
for oollections, would, in my opinion, ocon-
stitute a restriotion ocommerce and aids
to commerce, in violation of sald aot.

*tAgain, The unidératanding, 1f sdopted,
and acted upon by any two or more of the
banks, would violate that proviasion of the
seme section quot ed, whioh prohibits the
oreation or ocarrying out of the reatrio~
tions in the free pursuit of any dbusziness
authorized or pemitted by the lnwas of
this State. Colleotiona such as you have
mentioned are a part of such business, and
any understanding between banks to sharge
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- not less than a oortain rate for colleoctions

oreates a restriotion in the free pursuit of
that.buainess within the terma of that aot,
‘The purpose of the law s to encourage the
- widest cliaraoter of competition betweesn all

- - persons engeged in a similar basiness, and

to prevunt any mderstanungs or agreenments

- whereby eny .such person ean not exercise his

- own fhee "Judgment in earrying on his busi-
:ness, &nd perform the services insident

-ﬁas of banking in this

_ ﬂumto at whateur price he may see £4% to
| e.norai, 190

rte and Opinions of Attomoy
53mos. 7S Jninin

You are;. therorors advisad that ‘the bu.'s-
51:“0 is subjeoct to the

anti~trust laws, and those corporations and in- -
- 4lviduals engaged 'in this dusindse,. v!.olating

the anti-trust laws, may-be punished  the same

as other persons violating ths sua Ms- )

Atter:

Tn&;e 13 11tt19 that we can edd to tha foregoing.
oonsideratie research, we have hot found any case in

confliot with the conclusions apnounced in the Cureton opin-
ion or those from which it quotes, espeolially on the con-
trolling point - that the eonduoct of a bank's busthess is
= an "aid to commerce,"” We are of opinion that an egreement
or "understanding® by and between all the banks of a oity g
to make certain oharges (suoh as deseribed in your guwestion

would

constitute & "oomdination of capital; eklll or sots®

" for the purpose of cerrying out rntriotions in "aids %o
ocamerce™, in violaticn of the provisions of Articles 7426,

R. G,

émomsmp 10, 1942
Pl A, & PAAanS

S., lnd 1632’ POMI GOG..’ NPHQ
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