OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN |

Honorsble Coke R. Stevenson
Governor of Texas
Austin, Texes .

Dear governor Stevensonsg Attentibn-
' : _-Opinion Yo,

WB acknowledge
October 31, 19#2 rrcm

g twa parcels of land,
letterof request,

sen leased by the ‘
City of Amarillo, Since

_ from Colbnel Black end a photostatic copy of
'_;ths lease, covering both poarcels of land.”

' Accompanying your letier 13 a, photostztic
copy of & loase of certain described land from the city '
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of Amarillo, Texas, to the United Ststes of America end
elso a letier from Fdward C. Black, Colonmel Alr Corps, to
‘Governor Stevenson requesting a Deed of Cescion covering -
the eroa described in the lease from which letter ve quote -
as followa; .

"rhe United states hes under lease
from the City of Amarillo, Texass, two (2)
‘parcels of land,” One is known ams Amarillo
Fleld, the site of the Avietion Mechenics
School, comprising 1496.1% acrcs, end yhe other
" ¥novn as English Air Field, comprising o77.47
acrse. ] o

e Thare 1s enolosed harewith photo-
: atatic copy of the one lease covering both
areas, together vith plana of ecch ares, -

SERRRS “There 1s conteined in the attachsd
leaae s required by Article 5247, Vornon's
Annoteted Revised ¢ivil Ststutes of the State

. of Texas, en eccurate description by metes -

- and bounds of the land over which Constitutional -

. Jurisdiction and Excluslve Jurisdiction 1s
requested by this letter to be ceded to the
United Statea. . . . e

I “"yn accordance vith provisiona of
Article 5247, supra, application is herebdy
made to you to cede to the United States Con-

- stitutional Jurisdiction and Exclusive Juris-
diction over the lands covered by ths attached
leasge,"” _ ,

The euthority vel non of the Governor to grant
the application of Colonel Black for a Deed of Cession, cover-
ing the ares in qusstion, depends upon the applicsble pro- -
visions of the Constitution of the United States and of the

: constitution and statutes of Texss. . )

“The rclevant part of Article I. Section YiII,
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Clause 17 of ths Constitution of the United 3tates mads:
’ " "and to exercise like suthority over
all pleces pucchased by the consent of the Legis-
leture of the Siate in which tho came shell be
. for the ercection of forts, magzezines, eruenals,
dock yards, ‘and other nsedful 'buildinus
Article 3, Section 32, Paragreph 35 of tha
conatitution of the stats of Texas resda- e
' “}io bill, (except genersl appropris-

. tion bille, which mey embrace the Yerious sub--
Jects snd scoounts, for and on account of which
money ere eppropriated) shzll contsin more thsn

- - one eubject, wihich shall be expressed in its. .

. title, But Af eny subject shall be cmbraced in
‘an act, which shtll not be expreseed in the title,
such act shall be void only as to 2o nmch thoreor,
as eball not be so expresaed. . .

' Article 5242, Vemon's s,nnotated c:.vil gtatutes
or i‘exaa vas enacted by the Legislature of tne State of Texes
in 1905, The relevant psmgraphs ot‘ this p.ot, .mc].uding the
" eeption, reaﬁs:

o "An Act to euthorize the government of the
United Statos to obtain title to land for 211 pub-
-1ic improvemente herein named, end to condemn same, -
and to define the proce’dnre for such condermation,

: "Be 4t enaoted by the Logia].ature or tho
State of Toxast : R

: “Seotion 1. ':'hat the United Statoa Govern~
ment may purchase, acquire, hold, owvn, occupy snd
possess such lends within the limits of the State of
Texae ss they sholl deem expedlent znd may scek to
occupy and hold as gitte on vhich to erect &nd
maintsin light housea, forts, mlilitary stations,
megazines, arsensls, dock yerds, custom houses,
‘postorricoa, and all otaer neodful public buildmgs



854

Hon., Coke R, Stevenson « Page 4§

and for the purpose of ereeting and constructing

dems, locks »nd dams, for the stratightenlng of

streemy Dy wrklng cutoffs, building lovies:, o

for tha evection of sny other structures or in-

provenents that mry becono necestary in develop=-

iog cr improving tne veterways, rivers And haroors
"~ of Texas, end the consent of the Legirlaturs of

the State of Texas is hereby exprassly given to

eny tuch purcheze or scpu’sition mada.in accordanco
. with the provisions of this bill :

‘seotldn 2. All purchaues or acquisi-
Itions of lrnd by the Tnited Stetes governmeat for
any of the vurpeses mentiocned in the preocecing
gection shall be effected by the proper agent of
tlie United States government with the owners
thereof or by rny judiciel proceedings as herein-.
efter proscribed; thel is to ety vhenever tiae
ovners of the lend desired by the Unlilsd States
governnent caannt szree vwith the Onited Strtes
suthoritlies theroto authorired upon tho price
thereto then the saild United Stetes government
18 authorired under the direction of the proper
lav officer to institute proceedings ageinst the -
ovmer of ssid land or the owners of any interest
theroin in the county court of the county in which
the lond may bo situsted ~and in the sime manner :
&0 18 provided for the condemnstion for ight of
vay for railrondy, except ma nereinafter indicated,

"saction 3, If the sald government of
the United states and seid owner csnnot agree upon
the value of enid land or the demegos thereto
crused by the erection or construction of the inm-
provement required, it shnll bo the duty of ths
United stetes officor hevine tha sintter in kand and
euthorized thereto by the United Stetes pgovernment
Lo stete in vriting the reel estate enid property-
conderned, the object for vhich it is to be con-
daorned, ths nsme of the ovnopr thereof end his
residonco, $£ known, e¢nd file sapme with the county
Judre of the county in which s2id property or e
part thoreof ix eitusted; providing the owner resides

in efther county in vnlch the lend 1g siturted, t
samoe shall be fjied in the county or his reaidenclut
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) Articlo 52#7, Vernon 8 nevised Civil statutes of Texaa,
' reads: ‘

®Whenever the United States shall -

acqnira any lends under this title, snd shall

- desire to acquire -constitutional jurisdiction
over such lends for any purpose suthorized
herein, i1t shzll be lawful for the (overnor,
in the neme and in behsklf of the State, to
cede to tie Unlited States excluasive jurisdiction
over eny lends =0 acquired, when appl{cation may
be mede to him for that purpose, which applica~ -
tion shall be in vriting and accompenied with the
proper evidence of such scguisition, <uly suthen-
ticated and recorided, containing or having :
ennexed thereto, an.accurate description by metes
&nd bounds of the lends sought to be ceded, Ko
such cesslion shell ever be made except upon the
express condition that this State rh2ll-retain
concurrent jurisdiction with the United Siates
over every portion of the lends =t ceded, so far,
that &ll process, civil or criminsl(,) issuing

. under the authority of this staete or any of the .
courts or judicisl officers thereof, msy be

. executed by the proper officers of the State,
upon sny porsch skenable to the erme within the .
limits of the lsnd so cedsd, in like manner end
like effect se if no such cession h=4d taken place;

" end such condition snall be inserted 1n such '
instrument of cession," -

We fe1l to find anything in the ebove quoted
constitutional or ststutory provisions that would authorizae
the Governor to cede jurisdiction to the Federal Government
over the erea covered by the lease in cuastion.

. There are words employed in said Article 52&2,

- R. G, 8, of Texas, thast nmay be construed to include leased
land as well as that ecquirsed by purchase, Hcwvever, upon
exanination of this legislation including the title or caption
of the Act, it 1s plein, ve think, thet the suthority grented
by the Act i3 limited to lands scquired by the Unitod States
by purchsse or through condemmstion proceedings,

2
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‘ s The 8an Antonio Court of ¢ivil Appesls in the
‘ense of United Stetes v, Schwelby, 29 8, W. 90 (affirmed by
the suprems Court of Texans after having dlemissed es to the
gnited states, 30 S, W, %35, and reversed on other grounds
by the United 8tates Supreme Court, 40 L. ed, $60, without
mentioning this point) stetee the rule on this subfect as
follovss ] ' ' R .

*she whole authority of ‘the governor
rests upon the hypothesis taat the United
Stetes has title to the lend which he is
cuthorized ‘to proclaim within the Juriséiction.
of tho United 8tates, .Under the Constitution
of the United States, exclusive powers of legle-
lation ere glven over lands purchaesdd by the
United States, and, without the title being in
the United States, the stste cannot cede juris-~
diction to them, - If ithe United States hzs not.
obtained title to the land, the QGovernor could
not divest tha state of 1ts jurisdiction, The
conciruction confended for would place no -
limitation upon taes power of the governor, and .
would give such unbridled authority in connection
with the lends of the citirzens of tais state as
ves never contemmleted by the fromers of the
Federasl constitution or Texss lav makers."
: - In the case of United States v, Tierney, 1 Bond 517,
Paderal Case Ko. 16517, 1t is saidj P S

. *wes the field rented by Kirby to the
United Stetes a 'pleco! within the terms of
the constitution, within or over which the
United States has 'sole and excluaive juris-
diction?' fThare are several ressons way this
Jurisdiction did not exist, The places over
vhich exclusive jurisdiction is granted, are
those which have been purcheged by the United
Stetes for some purpose specified in the
Constitution, and the grent of pover does not
éxtend to a place or trsct of lend rented by
the government for a temporary purpese,” -
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-

Since under the facte submitted by you,
it appears thst the United Siates holds the lend
in question under a lesse, we rre of the opinion
that the Governor is without legel zuthority to
ccde jurisdiction snd dominion over eaid isnds,

Yours very truly
" ATTORNEY GENERAL OF TEXAS

_B‘y_ . E, P, Prica.

- ' Assisntant
. EPPiB? S
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