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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

. Bonorable Arnold Smith
County Attoraney
Montgomery County
Conrce, Texas

Denr Sir: Upinion Ne. 0-18°- ,

jidate for peeition

fe. COnt~
INto Offlce

ARe/goes

ballet unded im-
cinct nunber and re-
Receipt 4is hereby ackn ged0f your recent lot-

ter requosting opinion o

¥s quote from
your letter &s followe:

in ﬁontaomerj o--t'.

Rery Oounty is som-
E.'td of twenty (2¢C

¥ saincts. In the

t Frimu Elex » only eight (8)
Commities w canpdidates for the of-
fice o C-murttecne; vere pliced on the ballot
accopding P aot Humber rather than
acqzrd 3 inct Number, In soms
injtances the ice Precinct Kumber is the same
as : e Ae for example,
¥1lXsis . Presinct Humber One and Willis
1s alsq logated in/Justice Frecinot Kumber One.
There wo bel) L0 Lo RO Question but what the

candidate fleo 4 from this precinct has been du-
ly elected.~%he same is trus of Xontgomery, vhich
iz Klection Precinot EKumber Four and is alsoc lo-
cated in Justice Precinet Number Four. This vas
true of five (5) Coumitteemen elected throughout
the county. Their names ventl on the ballot ee
Connittesmen fron tholr proper Election FPreoinsts.
Hovever, in moet instances the Juztice Irecinct
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Numbers d1d not correspond with the Election FPre-
cinct NBumbers. Conroe is coumposed of tvo (2)
Election Preocincts, Numbers Ten and Tventy, res-
pectively. Conroe is located in Justice Frecinet
Number Seven. There wa: only one name printed on
the ballot for Coarce., This name went on the
ballot ar Committeeman for Precinct Rumber .evan.
£lection Precinct .even happens to be Rew Creney
and not Conroe. The quaestion bhag arisen as to

_ wncother these men who vere purportedly elected,

: thelr namesa baving Deen placed on the Lallot under
: Jugtice Precinct Kumbere ratber than Electica Pre-
: cinct ¥umbers, c¢an validly hold es Coxmitteemon,

"As seen from the ztatement of facts sbove,
there vere no prorer candideter submltted to the
votere in twelve (12) of the tventy {20) Election
Precinots in this county. I illustrate thie point
az follovwe: Justice Precinct RNumbaer Ons, iontgom-
ary County, Texas, is composed of two (2) Election
Precincts, Willis and McRae. Willis 1s Electicn
Preciact Humber One and Monase is Electian Fre-
cinct Rumber Eight. Ila preparing tne ballet the
Exgeutive Committies submitted the name of the
candidate for Comitteeman as 'Committecman for
Frecinct Humber one.'! This ballot ves used in
both ¥illis &and McRes. There ves only one candi-
! date for this position and he of course received

practically all of the votes in both Willis and
HcRae, However, there vas no candicdate reziding
in McRae for this position and the Executive Com-
mittee falled to submit 8 ballot for Comitteeman
for Precinot Eight to the voters of McRse., 1t
is ay understanding that th® eshould have been
done even though no candidate filed for thip porie
tion. %The ballot szhould have been prepered in
geuch & way thet the votere of thie Klectlon Pre-
cinet oguld beve written in vhom they chose, I
merely used Freoinet One as an example. This con-
dition was true throughout the county.
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In conne¢tion with the above ststeumsnts you then sub-
mit the folloving questione:
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"l. Can a candidate for & position on the
Executive Committee be elected to office when sald
candldate's nace goes upon the ballot under an ia-
propsr Precinct Humber?

"2. Is a candidate for such position duly
and propsrly slacted vhen said candidate is voted
upon by the voters of mores than one electicn pra-
cinct, although said candidats's nams vas submit-
ted by ballot under the proper Precinct XNumber?

*3. Would the purported County Executive
Committee composed of members less tnan & major-
ity because of the fact that & full committee had
never existed, have the authority to fill vecan-
c¢liee on such comnittee?

*4. In the event that the purported Exscu-
tive Conmittee is vwithout suthority toc f£i11 such
vacgncles, vould the County Convention be suthor-
ited to certify nsmes of members for election pre-
eincts where no member had been elected by ths
voters of such precinct?®

Siace your first two Questions are so tclosely relat-
ed they ¥ill be treated together. It appears that there are
elght justice precincte in the county, the maximum allowved
unéer the Constitution, and that there were one or more caodi-
detes for election precinct chairmen from each of such Justice
preclicte. ¥ In five of these eleotion precincts, the election
precinct number sorresponds vwith the Justiice precinct number
in which such electlon precincts are located. EHowever, in
three of the eight justige preoincts there ls no electlion pre-
cinot with numbers corregsponding to the justice precinctes in
vhich such elestion precincts are located. Since there are
oz2ly signt justice precincts, there remain twelve eleotion
precincts vith numbers not corrssponding to any justioe pre-
cinet number, there boing tventy election precincts,

Article 3118, R. €. %, of 1925, provides that there
shall be for each political party required by lav to hold pri-
mery electicne for nominsticn of its candidates, & county
ezecutive cormitiee, 10 be ocomposed 0f 8 county chairman, and
one wember {roz eAch election precincet. The precirct comaittes-
man ghall act e chairman of his eleclion precinot, &1l com-
plitteemen to be elected on the general primsry election day
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by tlie Qualified voters, snd the ocounty chairmsan by the quali-
fied voters of the county, and the preocinet chairmen by the
uslified voters of their respective election precincte. The
g}ticlo further provides that:

“Any veacancy in the office of chairman, soun-
ty or precinct, or any member of such comaittes
shall be filled by a majorily vote of said execu-
tive committee." -

In the early case of State ex rel Ersterday v. Hove,
M N. ¥, ET4, by the Supreme Court of Hebraska, the relator
vae & candidate for Justice of the Peece for the 3rd Digtrict.
¥he candidate reesided in the Jrd Districi and vas voted upon
by the pcople of the 3rd District. In some of the polling
places in the 3rd Dietrict the candidate's nene was placed on
the bellot az "candidate for Justice of the Peace for Distriot
So. 1." The Court, in holding that these ballote should be
counted for reletor said:

"e ¢ » ¥While these ballots designated the
vrong district, yet being cast in the third dis-
trict vhere relator vas a candidate for justice
of the peace, they certsinly shov that the voters
intended to vote for the relstor for juetice of
the petace of the district in wvhich they verc cast.
The wvords 'first distrioct! d1d not, &s ve think,
congtitute & part of the legal designation of the
office. They should be treated as surplusage,
and-tgeao ballots should be counted for relator,

Applying the rule announced in the Hove case, supra,
i¢ the candidate for committeeman from Justice Precinct Ko. 1
resided 1n Election Precinct No. 1 and received a majority of
the votes cast in Ele¢tian Precinct Mo, 1, then such candidate

yas dly elected committoeman from Eleotion Precinet EKo. é. If,
bovever, such candidate resided i1n Election Preoinet No., O, and

Justice Precinct No. 1, and received & majority of the votes
cast in Election FPrecinot No. 8, then he would be the duly
elected cormitteeman from Election Precinct Ko, 8. If such
candidate received a majority of ths votes cast for committee-
pen in esch of such precincts then one of the two precincte did
pot elect & committeeman.
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Conroe, you stete, is located 1n Justlice Frecinct
No. 7 and that there was only one name priasted on the dallot
for Justlce Precinct No. 7. You state that Election Precincts
Fos. 10 and 20 are located within Justice Frecinct No. 7. la
such inatance Lf the candidate from Justice Precinmct Ro. 7
resided in Eleotion Precinct No., 10, for exemple, and received
e mejority of the votes cagt for comnitteeran in azaid Election
Preciact Xo. 10, then such candidete is the duly elected com-
nitteemen from RKlection Precinot Ko. 10. The rule announced
in the Hove cage, suprs, together vith examples Lerein given
may be applied in determining the status of each candidate for
comnitteeman in the county. The feact that the election pre~
cinct msy have be¢n lmproperly designated on the ballot would

be :mmslerial, the designation belng mere surplusage.

The rule thus announced should not be ocnzidered sp-
plicable to every lnatance where thers {e¢ an luproper designa-
ticn of a digtrict or precinet office, For exoamyls, where a
county is included within two or more judicial districte and
there &re candideates for district judge Ior each of guch dig-

tricts, the rule msy not properly apply, depending of course ca

the circemstéancea, The faot that & candidate must reside in
the precinct or district from wvhich he is & candideate, the in-
tention of the voters, Lbe qualifications end iatentione of
the candidate or candidetes must ell be congsicered in deter-
micing the applicebllity of such & rule &g 1s Lere spplied,

Applying the rule thus announced together with the
rticular ciroumstancee snd facts set out in yourrequest, 1t
follovs that your first qQuestion should be answvered in the
sffirmative. '

The fact that & ca&ndidate for commitieensn may have
beer voted upon by voters outside the precinet in which he re-
pices vould be immsterial in determining hie election in the

ecinct in vhich he resldes. »-uch votes casti for or against
such candidate in precinots outeide the precinct in vhich he
resides ahould not bte counted for or agalnsi him. He ocannot
be elcocted cormitteeman from an election precinct in which he
does nol reside. For example, if the candidate from Willlse
(Flection Frecinct No. 1) lived in Precinot XNo. 1 &nd recelved
g mejority of the vctieg cagt in Eleetion Precinct Ho. 1, he
in the duly elected candidate from the wWillis Ffrecinct.

384
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If such candidate from Willis also received s major-
of the votes ocast in the MoRae Frecinet (Rlection Preainst

1ty
0. 8) then there vas no committeeman elected from susch McRae
Pre

Under the particular circumgtances, and the assuup-
tions thues made, it follous that your second question should
slso be ansvered in the affirmative.

In regsrd to your third Question ve direst your et-
tention to ths csse of Welker et al. v. Hopping, 226 5. W,
148G, In that case it was held that the eounty executive com-
nitteensn Of a party continue to hold over until their guc-

cessors are ochosen and qualified., After thus stating the rule
the Court eaid:

n

« « « %hc reseon for the rule that an of-
ficer ordinarily holde over uwatil the qualifioca-
tioa of his successor is based on convenlencs,
ity odbject belng to prevent the evils that would
result from the faot that othervige & esituation
might ecms ebout vhere there would be nc cone to
perfora the functicns of the office to the detri-
mant of the public or parties interested, 1t be-
ing ovidently to ths interest of ell suci: parties
that no such hiatus ocour, Qualification iz &
foranl methcd of denoting acceptance of the of-
fice, and the reagson for the general rule logic-
ally pursued would seem %o us to lead to the con-
clusion that ln cases of this kind the old of-
ficer should hold onr until the acgeptance Ly bis
chosen successor.” '

Applying the rale thus stated in the osse of Walker
v. Lopping, tupra, to your situstion it would sppear that the
counitteemen Yho vere elected in 1940 from the e octionugr -
cinots vhiech did not elest eany ccamitteemen in 1542, would

holé over and remaln msmbers of the executive cocmmittes until

thelr successory are chosen in the manner provided for in Arti-
cle 3118, supra. The candidates #0 elected in 1942 together
vith the hold-overs from slecticn precincts not eleoting any
committeemen in 1542 would compose the party executive oom-
pittes of Rontgomery County,

Having first determined the camposition of such
party executive committee it then remains to be determined
xhether esuch committee thua composed may proceed to act.
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The statite suthoriging such exeoutive committee im
gilont as to what shall constitute a quorum, We must there-
fore lock to the common lav in order to determine this phase
of your Questicn.

Article 1, R, C, 5, 1925, reads ai follows:

*The common lav of England, eo fer as it is
not incoansigtent vwith the Constitution and lave
of this 3tate, shall together with such Conatity-
tion and lava, be the rule of decisiocn, and ghall
centinus in force until altered or repeeled by
the Legiwlature.”

1n Volume 35 of ¥ords and Fhrases, pege 672, ths rule
a3 tc what shall constitute a qQquorum at common lav 1w steted as
follove:

"Under the common lav rule, & msjority of
3 the suthorixed manbarah%ghor 8 representative
3 body consisiing of 8 definite number of membera
= oonstitutes & quorums far the purpose of transeet-
ing business.” (Busphasis ours)

In the ocase of United Gtetea v, Ballin, Joseph and
. Co., 12 5. Ct. 53?, 11% U, 5. l| 36 L. Ed, 321, the United ostates
cupreas Court Quoted with approval the following fule:

Y *. +o 'And, 82 & general rule, it may be

’ steted that not only where the corporate pover
resider in & select body, a#e 8 cily council, bdbut
vhere it has beon delegated to & committee or %o
agente, then, ln the abgence of specisl provi-
sions othervise, & minority of the select body,
or of the committes Or agents, are povsrleass to
bind the majcrity or do any valid sct. If all
the members of the zeleot body or committss, or
1f all the sgents are assembled, or if all have
been duly notified, and the minority refuse or
negleot to meet with the others, & majority of
those present may act, provided those present
congtitute & majority of the whole number, 1In
other words, in such case, & major part of the
wholes is necessary 10 constitute & Quorum, and
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a majority of the Quorum may act. If the major
rart withdrav a0 as {0 leave 00 Qquorunm, the e
of the minority to act fe, in general, conulgzgca
to aease.' ., , ."

It !2 therefore the established ruls, unlees other-
vise regulated, that 8 body such as » sounty execuiive oom-
pitted A7 notl take sny valid aoction unless a majorivy of ihe
authorlged membership be present. In Montgomery Lounty the
autiicrized wempership of the county executive comnmittee 'g
tvoaty. Thcrefore 1ln order for such committee tO take &ny
val.d scilca it 1is necessary thsat st lesst aleven members be
prezest. Y0u are therefors advised, in ansver to your third
que2tion, thet & county exscutive cocmmittee doer not have asu-
thority to £1ll vacancies on such cormittee unleess & majority
of tbhe suthorixed mexbarship be pregent.

ln ansver to your fourth Questicn the county con-
vention is not authorized to fill exleting vécancies on the
counly srxecutive ocommittee. :

ir: concluaion you submit the following Question:

"Iz the County Chaircas of the kxscutive {om-
o.ttee entitled to compensation for his serv:ices in
addition $1o thce compensation whlceh he reccivew for
prealding over each meeting for the County Exegut.ve
Comnittea?"

We are unable to find any auwthor:ty permitting the
county executive ccmmlttes to 8llov the county chairman ¢one
peazetion for hie gervices rendered 1s such cepsacity. In
smsll v. Perker, 119 .. ¥. (24) €09, it wes held that the
sowity chalrmen wes not entitled ¢ an snnusl sRlary for hie
services, {nis ceso did not go s0 far, hovever, &g to hold
that sald chairman i3 not entitled to any compensation whati-
goaver,

Artioles 35108, R. €. 3., 1925, provides for the ex~
jenses of primary electious. There is nothing in such statute
incicating that the ochsairman of the executive commmittee or
sny membar thereof shall be entitled to receive feer for thelr
gervices, Tke¢ Court in the caze of m&ll v, Farker, zupra, in
polding thet the county chalirm2n vas not ent:tled to an annusl
galery sald:
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*« « « Furthermore, if the county chairman

and committee is vested with suthority to make
azsessments beyond that vhich is reasonabile and
nececsgary for the defraying of the expenses of
the primary, then if they could pay the couaty
chairman &an anaual salsry they could Just as vell
pay the various members of the committec 2 gaiary
and this vould make it prohibitive on the candi-
dateg to announcs for office and have their names
pléced on the ticket, thus destroying the very
purpoee for which the county chairwan sné the
committee existe.”

it is therefore the opinilon of thle department thst
the chairman ¢f the ¢ounty exedutive commitiee is not entitled
to any compensation for his services renderued in guch offfcisl
carecity.

Yours very truly

LR
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