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AUSTIN

Honorable George H. Sheppard
Comptroller of Publlc Accounts
Austin, Texas

pear 3ir: Opinion No. 0~4900

Re: Amount appropris to the use
of Comptro ler ddministration
of Store Ts s (Abt. 11114,
Vernon's—Pensl 0040) by 8Senate

B111 423, 47thLegisldhfure, 1941

7 opinion of
this department &s to the effect of' t t portion of sen:'o Bill
No. 425, 47th Legislature, 1941, 4hi ads\as follove:

"stre application fees ¥ lavw together
with balances on hand at Aug 341, and August
31, 1942, are hereby bod the Comptroller
from vhich the itemp lis 1l be paid, apnd
for the sdminist ent of the store
tax lawv.

The %itema \lisbe ; t to a total of $%0,550.00
fopr each of the years : 1 or salaries, postage, tele-
phone, telegraph; frei - tationery, printing, binding,
squipment, pairs, bond p iums, contingent expenses and
travel expenses,

s, in pgrt,\that:

plitation shall be acocompanied by a filing

0) fents for eeach store or mercantile

erated or to be operated for the pur-
the cost of sdminisuration of the

fee of fifty
establishment,
pose of def
Aet."

NO COMMUNICATICN IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE AYTORNEY GENERAL OR riRST ASSISTANT
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sestion A requires filing fees for renewval appliocations. Section
9 provides that the expenses of the Comptroller in the adminis-
tration of the Act shall not exaeed the amount received by him

as spplication fees as herein provided, and further provides that:
"411 monies collected by the Comptroller of Public ACcounts under
the provisions of this Act shall be paid by him intoc the State
pressury dsily as recelved; one fourth of same shall be credited

to the account of the Avellable Schocl Pund and the remainder shall

be eredited to the account of the General FPund.®

The Chaln Store Tax Lav became effective January 13,
19%6. Prom that date te the present you state that the total filing
fees received amounts to §302,221.92, and that the total amount
expended in the enforcement of the Act is $131,714.49, so that
there is, at this time, a balance of unexpended filing fees in the
smount of $180,507.43.

on January 13, 1938, you received an opinion from this
department holding that ths filing fees provided for in Seection 2
of the Act are not subject to sllosstion under the provisions of
Section 9. VWe are advised that you have consistently followed
such holding, and have deposited such filing fees in the Genersl
und.,

B SRAW A ARy

As ve understand your request, you vish our sdvioce as to
vhether the filing fees received under the provisions of the Chain
Store Tax Lav should be alloosted betveen the Avallable Sohool Fund
and the (General Revenue Fund or vhether all of such fees should be
Geposited to the oredit of the Genersel Fund, and as to the meaning
to be glven to the phrase: "together with balances on hand," as
used in the paragreph of Senste Bill Wo. 423, Acts 1941, 47th Xeg-
islature, above quoted. ' -

In the case of Hurt vs. Cooper, 110 3. W. (28) 896, the
eourt discusses the tvo different levies maede Dy the Chain Store
Tax Lav in this langusge:

"It is sometimes Aifficult to determine vhether
a given statute should be classed as & regulatory
measure or as 3 tax measure. The principle of dis-
tinction generelly recognized 1s that when, from a
consideration of the statute as a wvhole, the primary
purpose of the fees provided therein is the raising
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of revenue, then such fees are in fact occupation
taxes, and this regardless of the name by vhich they

are designated. On the other hand, if its prima
0se appears to be that of re tion, Egon EE%
gaen IevIEg are 11 T

cense 16es not_taxes. (CIting

authorities)

"Applying this principle to the act in question,
we sxperience no diffioculty in reaching the conclusion
that the so-called license fees levied thereby are
primarily occupatioli taxes. The act makes two separate
levieas. One 1is a levy of a 6@ 0 gents Tor

each store, and as to this le 8 prov [
30 18 L0 delre tﬁg_eoat!or the i&i!ﬁ!ﬂfrsEIon'of
Eﬁe act, and EEEE'EEb expenses Incurred 1n i1ts adalnis-
tration shall not o:coo% the amount derived Lherelrom.

other is a levy of a license Tee Tor eagh store
from vhich much revenue wIJT De realised. The act ap-
porticns Uhe revenus belweon CThe &vallable school fund
and the general fund, and the only fact stated for the
exlstence of an emergency is that the state is dadly
in need of additional revenue.” (Emphasis ours)

It is & cardinal rule of statutory construstion that all
parts of a statute must dbe given effect, if poseible. Section 2
of the Chaln Store Tax Lav declares the purpose of the filing fee
to be "to defray the cost” of administering the Act. Such fees
vers not regarded by the Legislature as "revenus” to be produced
by the Act. Section 9, hovever, provides that "all monies” col-
lected by the Comptroiler under the provisions of the Act shall be
apportioned between the Available School Fund and the General Reve-
sue Fund. The Ccamission of Appeals, howvever, in the case of Hurt
¥s. Cooper, suprs, in an opinion adepted by the Supreme Court, by
inference, consirued the phrese "all moneyas" toc mean all the li-
cense fees collected under the provisions of the Act. This depart-
ment, In &n opinion by Honorable James K. Neff, dated January 13,
1938, and addressed to you, placed & similar construcpion on Sec-
tion 9. We think that such a construction is correct. To hold
othervise and say that such filing fees &re to be allocated to the
Available School Fund and the Genersl Revenue Fund, as provided
for the other collections in Bection 9, would repder Section 2 of
the Act meaningless. The provision thet the expenses of adminis-
tration of the Act shall not exceed the amount of filing fees
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collected simply provides s linitation or maximum amount, beyond
ihieh the Comptroller may not go in the snforcement of the Act.
consequently, we hold that the filing fees collected under Sec-
tions 2 and k of the Chein Store Tax lav abe not subjeot to al-
joostion under the provisions of Section 9.

Article 8, 3ection 6, of our Constitution provides, in
part, that:

*No money shall be drawvn from the Treasury dut
in pursusnce of specific appropriations made by lav;
nor shall any appropriation of money bde made ror a
longer peried than two years., # # & ®

In viev of this Constitutional provisicm, there oould be no "bal-
ances on hand” in the ordinsry sense of the vords. We are con-
vinced that the "balances on hand," referred te in Senate Bill No.
23, Acts 1941, A7th Legislature, mean the difference between the
totsl amounts of filing fees collected by the Comptroller, and paid
into the Qeneral Pund, and the total amounts expended Dy the cu:p-

. teoller in the enforcement of the Aadt at August 31, 1951, and

August 31, 1942, respectively, and that the difference between the
totsl amount of filing fees so collected and the total amount so
sxpended, as of August 31, 1941, was appropriated for use in the
saforcement of the Act for the year 1542, snd that the 4ifference
betveen the total respective amounts collected and expended as of
August 31, 1942, wes appropriated for use in the administration of
the Act during the fiscal year 1043,

Prusting that we have fully ansvered your inquiry, wve

are
Yours very truly
ATTORNEY G!'!RA?%E;;EIIAB
oy QT ecodiy St
Fovler Roberts
Asalstant
FRie} -

Epmy s sl
hi ¢ -d
GERLON
COMMITTER

CHAIRMAN



