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"Article 2647 l¥yil Statutes
grants to the Statd »? Tudlie In-
struetion cextal proro which 1e the
following:

¢ wherein the pro-

- aw nay roquire ine
> h orda to ecarry out the
s expressod tersin, also in cases
ay” axise in whieh the law has no
and where necessity requires
prder that there may be no
iships to /individuals, and no delays
sorivenf{ence in ths managexzent of
airs, (ﬁotﬂ 1905' 9th L.So.
. 8 12‘. Bﬁct 25, p. 271!)'

virtiole 2699, Revised Civil Statutes, pro-
vides in pert:

", , . and provided further that
all the ehildren reniding in & school

-
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district may be transferred to another
distriot, or to sn indepsndent distriot,
upon such terms as may be agreed upon by
the trustees of egaild districts interested,
{Acts 1905, 29th leg,, R, 3, Ch. 124,

Sec., 92, p. 288)*

“Section 2, Artiole & of the Trural Aid law,
race 243 of the Public School laws of Texas, reads
gs follows:

"*For the sohool yeare thereafter,
upon the agreement of the Board of Truse
tees of the Districts concerned or on
petition sipgned by & majority of the
qualified voters of the district and
subjevt to the approval of the County
Superintendent and the Stateé Superinten=
dent, 8 district which mey be unnable to
main%ain a gatisfactory sochool may trans=
fer its entire pcholastic enrollxzent for
one year to an accredited schoel of
highar rank,'

'y interpretation of this Section 2 is that
it contalns two ways by which school children msy
be transferre¢d for the duration of one year: first,
it may be done by an agreeient between the two
boards of trustees concerned; and second, on peti-
tion signed by a majority of the qualified voters
of the distriot and asubject to the epproval of the
County Superintendent and State Superintendent,

My interpretation with reference to this seotlon

of the law is corroborated by the last proviso in
Artiocle 2699, as quoted above, It seems to me that
any other construction than this would do violence
to the general statute Just referred to,

nT do not belisve there is any conflict betwsen
the two stetutes, ©One is supplementary to the other,
and method numder two of transferring s referred to
herein is an 2ddition to number one as corroborated

by the gsneral statute,



Honoreble l.. A, Woods, paro 3

"Do you egree with mes on this interpretation?
If not, why mpote"

You wish to know whether you, as Stete Superinten-
dent, must under Section 2 above quoted approve the transfer
witen the boards of trustees of the districts involved have
agreed to such transfer. It is our opinjon that your approval

is requirea,

In the case of iloCorkel, County Superintendent v,
Distriot Trusteas of Robdinson Spr{nga School Dist. No, 76 of
Comanche County et al., 121 S, W, {24) 1048, the court had
before it for considaration the following provision of the
1937 rural aid bill (Aote 1937, Ch. 474, Sec, 17) .

"!Transfer of rntire District, (n the agres-
ment of the board of trustees of the districts cone-
oerned or on pstition signed by & majority of the
qualified voters of the district and subject to the
approval of the County Superintendent and State
Superintendent, the trustees of a district which
may be unable to meintain a satisfactory school may
transfer its entire scholastic enrollment, or sny
number of grades thsreof, to a convenient school of
higher rank, and in esuch event, all of the funds of
the aistrict, including the State aid to which the
district wouid otherwiee be entitled under the pro-
visions of this Act, or such proportionate part
thercof as may be necessary, may be used in oarrye-

- ing out £aid azreement,!"

One can readily see the similerity of this provi-
sion and the cne under oconsiderstion, In faot, with the
exception of the word "the" inserted in the ;9£1 act, the
language rroviding for the approval of the transfer by the
State Superintendent iz the same in both aots, The court
held that the eprroval of the county surerintendent and the
8tate Surerintendent was reguired whether the ¢t ransfer was
made on agreszment of the trustees oy on the petition signed
by a majority of the qualified voters, ¥e quote the follow=
iag from the opinion of the court:

", « oIt (Section 17) simply authorizes the trus-
teea ©f certain districts whioh may be unable to
maintain a satisfactory school therein to make the
transfer provided for, subject to the conditions
specified, among which being that the transfer be
subjeot to the approval of the County Superinten-
dent and State Superintendent, , o . ‘



Honorable L, A, Woods, pace 4

"« » o+ AlBOo, in either caze, we think the
transfer 1s to be made 'subjest to the approval
of the County Superintendent and State Superinten=-
dent.'" (Parenthetical insertion added)

We are of the opinion that this case precludes any
holding other then thet the approval of the State Superinten-
dent is required on asll trsnsfers made under Sectlon 2 of
Artiole VIIXI, You have informed us thet you have horetofore
aﬁproved 2ll tranafers made under Article YIII, You have,
therefore, met the requirements of the rural aid bill.

We 'do not think that the conclusion which we have
reached means that there is any confliot in Section 2 and
the general law, Seoction 2 merely sete up a way in which
the entire enrollment of a school may be transferred under
the condition specified, and provision is made for the pay=
ment of ald to the recelving districet., It is too elemsntary
to regquire citation of authority that before money oan be
paid out urnder an item of appropriation, the terms under
which the appropriation is made nmust be met, Both the stat-
utes which you cite in your letter were in the statute dbooks
at the time that the llcCorkel case war decided., As we have
stated Yefore, it 1s our opinion thst the MeCorkel ocage is
binding on this departaent as to the oonclusion announced,

You are, therefore, respectfully adviced that the
approval of the siate Surerintendent is required on all trane-
fers made under Section 2 of Article VIIX of the rural aid
bill whether the transfer is on agreement of the trustees or
on petition of the gqualified voters, The answer to your
question is & negative one for the reasons heretofore given.

VYery truly yours,
ATTORNIEY GERZRAL OF TEXAS

By /s/ George ¢, Sparks
George ¥, Sparks

Assistant
CwWsile
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