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5; ' OFFICE OF THE ATTORNEY GENERAL OF TEXAS
: AUSTIN
GERALD €. MANN
ATTORKEY GEMERAL
Honorable H, A, Hodges
County Auditor
williamson County
Georgetown, Texas
Dear Sir: Opinion Ko, 0«50

Res OCosts in @

Your request for opis oo (reseived and

‘0&0.

is pdde by the staste Poe
& in Jeil in an adjoin-

1n thﬁ Oo aty s the mileags allowed
: tahlc to be udded to ﬂu sonts

"3 ‘hgn’ o defendant is comamitted to Jail
does the law ingénd that 1t be the Jall st the
County Seat, of would it pernit the time 30 be
served in another Jell within the County whieh
the County leases a portion or owns an intereot?®"

You have alsp given us further information relative

to this natter as follows:

*The Defendant wasz arrested by the itnte High
way Patrolmen; Made without warrant; Found on the

b .
. NG COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS aPPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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open Highwsy driving while drunk] ¥as placed in
the City Jail at Taylor until the heriff eculd
sonvey hiz to the Jall in Georgetown; *as not
tried in the Justice Court in Teyler, brought

to Ceorgelown oy trisl 1n the County Court;
Tleoad guilty and paid & Fine of *14.00, being
fing and coais without the milesge going and ree
turning by the “heriff; The Sheriff was notiried
by Fhone by the Patrolien shat they ded pleeed
hlw in Jaid et Taylor for him to convey to George-
town, thererore 414 not have a Court crder or
procsass to oarvy the defendant fron Taylor to
Georgetown.

"The County pays the City of Taylor 2200,00
per apnum for the use of any numbdber of eells to
safekoep the prissnsrs until conveyed to the Jafl
at the Gounty Seat, which ig Georgetowa., :oae
sonths oaly one coil will bs used, again it aay
be several, howover tha general ocustoa with the
officials in cherge is to place the County prie.
soners in the jall with the City prisoners, that
ig, not segregete then in specisl solls designst-
sd to the County,.

»
"....

Title 15, Vemon'es Annotated Texan Code of Crim-
insl Procedure, 1s atyled “Costs in Criminmal Aetions®, Chape
ter 4 of Title 15 3s etyled “Coants to Be Puid By Defendant™,
Artiode 1065, V, A, C, &, P., contained io Chapter 4 of
Title 15, reads in part as followsi

"The following fess shall bs allowed the
sheriff, or other paecs officer parforming the

same sorvices in mlasdemoanor wases, to he taxed
azainst the defendant on oconvietion:

“U...

*5, For eaoh commitment or reless¢, ome dollar,

”
a » & »
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*9. For oconveying & prisoner after conviction
to the couaty jail, for each alle, going ond eoming,
by the nearest practioadle route ﬁy private convey-
ance, ten cents & mile, or by railway, seven and
ons-half cents a mile,

"
. » & A

*11, Yor esch mile he may be compelled o0 tra-
vel in exsouting oriminel proeess snd summoning or
atteshing witness, weven and one~helf cents, For
traveling in the serviee of provess not otherwiss
provided for, the sum of seven and ons«hslf cents
for each mile goling and returning. If twe or more
persons are mentionsd in the same writs, er two oy
sore writs in the sazme Ssse, he shall ebharge only
for the 41gstance actuslly snd necessarily traveled
iz the same. (Aots 1923, P« 406,)"

Artiole 1011, V, A, C, C, e, provides shat n»
1tenm of costs zhnll be taxed for & purported nervice whieh
was not performed, or for a serviee for whioh no fee is ex~
pressly provided by law.

The cses of Gx perte Griffis, 145 8., w. (2) 192,
Texas Court of Criminel Appeanls, esonstrues thad portion of
3eetion 5 of Artiole 1005, ¥, A, ¢, O, Py, waiah provides
a $1.00 releass feo, ¥ quote from Presiling Judge Hewkins'
opinien in the Ex parte Cyiffis oase na follows:

"As woe understand the statute the *relesass’
for which the shsriff or oconstable may bave the
fitex of one dollar sharged agelnst an aocused i
the 'release’ from thergudgnnnt direoting shat e
ranein in the officer's suatody until the fine
and onats aore paid,

*"If relstor had besn placed in sustody of
the eonateble until the fine and costs wers pald,
and the oonatable had agreed that relator might
80 &t larye snd pay samse by-inaballnsntlg he eould
net Jdefeat the oharge of one dollar for ‘relsszse!
bacause the consteble had favorsd hiz with the
courtesy mentioned, (e &re not i eounssing or
considering the right of the dfficer to make suoh
an sgreenent, ) -
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"Phe iasue 28 Lo whether reldlor was oroperw
1y churgssble with the ore Jdoller lor 'reicune?
turne upon tne suestion of whether relator wos
aver in the auneteble's ocuatody under the judge
ment. Felator s ble friepd Ur, Cobler, “ho waa
aleo aryscted Tor epeedlisy and pivern a3 tlezet at
the esame tine as reletey, both testified vpon tne
hebear oorpus hesring thet the ecrotable wss aet
with the highwey pestrolrer whan the detention ce-
eurred on ¥erch 18th, Xelther of the patrolman
testifried, Poth relstor and ¥y, Gohler testified
in subetsroes that the ovnstable weas Lot present
vwhen the pless of gullty were entered in the
Suetioe court. It wiil Ve remembored that tbe
arreates cceurred on Varenh 1&th; the plees of
enilty wero entered in the Justiee gourt abous
¥aroh Z20th cr 2lat, The habeas corpus hearing
wee on Setodor ihth, The tastimony of tha ocone
atable on the hubeans ocerpus hoaring seexs to make
1t aleer that rclator was never pluced in his
(the ecnstuble's) custody to¢ enforss iha Judgmont,
He testified: 'The only time I have ever seen
him (the relat:r) airee ¥aroh 18, 199, ap to tiw
Eraacnt was oo Seturday of this month, on the 12tk

beliove it was, 1 Imd not seen him over that
period of tixe.' If the ocnstable hed not seen
relator betwesrn March 18 snéd Cotober 12 1% seers
certalin that he 334 nol take eustody of relator
ot the time and by virtue of the Jjudgment nnder
the ples of guilty.

"Artiole 1011, C, C, F., reeds: *Ho item of
oosts ehsll be taxed for a purparted service whieh
was nob perforsed, or for a service for whioch no
few Lo oxmreessly provided by law,'

*If the constable never hed oumtody of ree
laior undeY the judpmont he oonld not Teleaas hia
frce & custody which he never had, Therefifre, we
conclude thet relotor was faproperly held Tor vaye
weat of the one deller in auestion.™

Yo olno enclose herewlth for your informstion opine
jon Fo, O=118C of this departiort which denls vwith relesre
feas under vericus faet sftuations,
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8 anawer your first gueation in the affirmative,

Under the feets stated with reference tc your
seocord ~usrtion the defendant was arrested by State Highway
ratrolmen for s tounty court misdemeanor end wee plsosd in
jafl &t Teylor. You stete thut the Stute Highwey Fztrolmen
requested the sherirf hy teleDpicne to take tie dofwndant to
the county Jell =t Ceorgetown Tor trlal in ithe counly oourt.
It also appears that thia transpertation ccouwrred prior so
the defendant®s eorvietion. Zeetion 9 of srticle 1065, ¥V, A,
C. C, Py, suprs, which ellowe the rheriff cr corstable ten
oents per mile Tor trenspoerting prisonors,iggff_gﬁﬁglggggg
would nel spuply here, Nor would Jjeetion 11 ellow geven
and ouc-hall ceutle per nile for executing oriminal process
apply tecause under the raots ntetéed Lhe gteriff had nc vare
rant or other lega) prodess--he transported the prisgoner
gggg;_%g“%ga;;ggégg werely on the request of ths State Highe
way ratroelinen, Lush request can not be held {in law to con-
- stitute "legal eririnal process®, It is our cpinion under
the faote stated that the sheriff would not be entitled to
saything Tor trensportation of the priascnsr frou Taplor to
Gegrgetown ag same was dons prior o eonvictiorn and was not
service of eny cduly and legelly authorized eriminal praosas.

It ies true that Artiole 1039. Te -ﬁ' Co 0. P.' pro=
vides, smoug other thinge, certain mileage fees for sheriffs
and othesr peace offieers in going to plece of arrest and for
oonveylng prisonerz te jell dbefore ocnviction in gg;ggz;ggggg.
Suek Artiale of course would not apply hers to & county oour
misdexeanor case, The failire of the atatutes applieadle to
misdaseapor cases to allow a ree for trassporiing prisomers
priar to conviotion under the aireamntances outlined in your
letter may work a hardasbip on offisers but tho remedy is with
the Leglislature.

Tho answer to that phase of your asoond guestion
with referc:;ce az Lo wheiliny the marlif?l wuuld Ha entitled
to # release foe wilill depend upon all T the facts involved.
If the defendent was convioted and §7 the sheriff had him
in his ouatody and released him fyox s juldgmont restraining
kim Whan he would be entitled to u relsase fea, IT he 44d
not he would not be entitled teo a relessa Tes, g8 Ix parte
Griffis, supra.
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Opinion No, 0=220) of this departsent holds that
a oounty may lawfully duild ani majntein more than one jailj;
that it is pot nedessary that all of the oounty jails be
locauted at the county seal; that the commissioners' oourt
has no authority to enser ipto ¢ ¢osntract with 2 olty and

expend ocpunty funds for the construction and eguipment of
2 sp=ocalled eity-sounty jall. ‘e enolose herewith o copy

of said opinion.

In answuer to your third quostion i1 is our opialon
that the ocounty may lawfully build asd meintain more tham
one jeil; bzt it is noi peocesgayy that all of the jails be
looeted in the county seat and that it is lawful to place
county prisoners in county Jalls other than at the aounty
seat,

Very truly yours
ATTORNNY CIUXBAL OF TELLS
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