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Dear 8ir: Opinion Ko. 0-5060
Rer An aviatiog glause for use in
industria} and group-life in-
swance policies which reads .
as follovs: “Nu-payment shall
be under this dolidy on
agodunt Qf the death 1ny ila-
ed individual if the death
_“of such .individual is a result
of travel oy flight in any
lpobin of ‘aircraft, except
a fars paying passenger of
n ) 'cial air line and {1ly-
ing op & regularly scheduled
air route Setveen definitely
sstablidhed airports.” is void
igsofar as it purports to limit
the insurer's liagllity after
tho axpiration of the contest-
period set out in Articles
& 6ha and AT6AL, Vernon's An-
notated Civil 3tatutes.

\ We have your letter of recent date comcerning the
nbove\l@hjngt. The specific question before your department,
as ve understand 1t,msy be re-stated as follcwa:

Should the Board of Insurance Commissionsrs &pprove
the aviation clause set out in the above caption for use in
industrial and group life insurance policies?

8eation 5 of Article AT6AD, Vernon's Annotated Civil
Statutes, dealing vith industrial life insurance, reads in
part as follovas:
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“No industrial lif ingurance policy de-
livered or issued for delivery 1u the 3téte of
Texas shall contain any provision whioch:

a
*. * ¢ =

*(b) except as othervise provided herein,
provides for any mode of settlement at maturity
of less value than the amounts insured on the
fage of the policy, plus dividend additions
thereto, 1f any, less any indebtedness to the
insurer on the policy, and less any premium that
may, by the terms of the policy, be deduocted,
and provided alsc that this provision shall
not prevent an additional sccldental death bcno-
fit being limited so &s not to be payable in
event of death from certain causes of eccidents.”

There is & similar provision in Article 4733, Vernon's
Annotated Civil Statutes, vhich reads in pert as followvs:

"Policies shall not contain what; Provi-
sions for Benefit less Than Full Benefit in Cer-
tain Cases Permitted. No policy of life insur-
ance shall be issued or delivered in this State,
or be issued by a life insurance company insor-
porated under the laws of this 3tate, 1f it con-
tains any of the folloving provisicns:

L] L »*e

"5. A provision for any mode of settlement
at maturity of less value than the amounts in-
sured on the face of the policy, plus dividend
additions, 1f any, less any indebtedness to the
company oa the policy, and less any premiuam that
may by the terms of the policy be deducted; pro-
vided, hovever, that any company may issues &
policy promising a benefit less than the full
Denefit in ce8se of the death of the insured by
his own hand while sans or insane, or by follov-
ing stated hazardous oocupations, or in the
event the desth of the insured should result
from aviation activities under the conditions
specified in the policy, to be approved by the
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Board of lnsurance Commissioners, as provided in
Chapter 3, Title 78, of the Kevised Civil 3tat-
utes of Texas of 1925. This provision shall not
apply to purely accident and hesalth policies.

No foregoing provision relating to policy forms
shall apply to policies issued in lieu of, or

in exchange for, any other policies 1ssued be-
fore July 10, 1909. {Acts 1909, 3lst leg., p-
192, 3ac. 23; Acts 19%1, A7th Leg., EK.S., H.B.

The quoted aviation clause attempts to exoept and
exclude from the coverage of the policy the risk of death from
the specified causes. It cdoes not contemplate any liability
on the policy as such, but, in effect, provides that the death
of the insured from the causes set out vill never mature the
policy. It is not & clause resogniging a liablility on the
policy and reducling under specified circumstances the amount
promised to be paid. For these reasons it is not s “provision
for any mode of settlement at maturity of less value than the
amounts insured on the face of the poliey” and the above
quoted statutory provisions are not applicable. Wright v.
Federal Life Insurance Compsny, 248 3. W. 325; American Kat-
ional Insurance Company v. lawson, 127; 3. W. (24) B
Great Southern lLife Insurance Company v. Akins, 105 M.

(24) 902; Guardian L{fe Insurance Company v. (eloostian,

155 8. W. (2d) 396. The language of certain cases indiocates
the contrary viev. Atlanta life lpsurence Company v. Cor-
wier, 85 8. W, (2d4) 1045; Cook v. Continental Cesualty Com-
pany, 160 3. W. (2d) 576; Universsl Life lnsurance Company
v. Grant, 117 3. W. {(24) 813.

The court in the Geloostian case, suprae, vhile dis-
cussing the opinion of the lLawson ¢ase, supra, held:

" ¢ o It is also implicit in the opinion
that such assertion of non-liability is not pro-
hibited by said Art. A733, subd. 3. The prohidbi-
tlon deelared by Art. 4733, subd., 3, clearly con-
templates a liability upon a policy a&as such, and
the prohibited provision is one reducing the
amount promised to be paid upon conditions and
with certain exsceptiocns. In our opinion, it ocan
have no application to a provision vhich operates -
tco avold ths whole promise; provided, of aourse,
such provision is not subject to some other pro-
hibitory statute.”
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The exception la aubsection (b) of Jection 5 of
Article 47641 vhich ssems to authorize such & clause in con-
nettion with "an additional death benefit" carries the iu-
plication that such c¢lause comes vithin the statuwory prohi-
vition since, othervise, the exception vould be unnecessary.
An implication, hovever, should not be construed so as to
vary or broaden the express language of the statuie.

Subsection (e) of Section 2 of Article 476Ab, Ver-
non's Annotated Civil 3tatutes, relating to industrial life
insursnee and subsection (1) of Bection 1 of Artiocle 4T6Aa,
Vernon's Annotated Civil Statutes, relating to group life
insurance, both require a policy provision stating in substance
that the policy shall be inconteatable not later than tvo years
from its date. The statutes name certain exceptions to the
inecontestable requirement but the quoted aviation clause does
not fall within such exceptions.

Are such inocontestabls requirements appliocable to
such clause? The casss construing incontestable olauses ars
numerous. In the State of Kev York (Metropolitan Life In-
surance C v. Convay, Superintendent of Insuranse, 252
R.Y. dh9; 169 N.B. 642) and in other atates it is held that
an incontestable clause is not & "mandate as to coversge” and
that & life poliey clause excepting and excluding from the
risk assumed death from specified causes is not gontrary
thereto. It is reasoned that the insurer's defense under
such a oclause is not a contest of the policy but an effort
to enforce its terms. This reasoning is used in seversal Texas
cases. Texas Prudential Insurance Company v. Wiley, 80 3.W.
(2d4) 102%; Southwestern Life Insurance Company v. Rouston,
121 8.V, lad) 619,

On the othear hand it has been held that & contest-
able clause naming certain exceptions is intended to sllovw
none not named, and thus & elause, not authorized by the ex-
ceptions, but attempting to limit coverage and exclude risks
is contrary to the incontestadble requirement. JHernier v.
Pacific Mutual Life Insureance Company, 173 la. 1078, 88
A.L.R. T65, For a colleotion of authorities see the annota-
tions at A.L.R. 394, and 88 A.L.R. T73.

The Texss cases sonstruing and agplxing the very
similar incontestable requirement of Article 4732, Vernon's
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Annoteted Civil 3tatutes, are helpful in determining the ap-
plicability of the above mentioned provisions to Lhe aviation
clause. The 3upreme Court of Texas, in American Natiopal In-
surance Compeny v. Tabor, 230 3. W. 397, said:

“After the expiration of the period fixed,
the subdivigion eliminates nll defenses, except
those specially mentioned."

In Americen National Insurence Company v. Welsh, 22 S, W. (2d}
1063, the Commission of .ppeals vaid:

"The meaning and effect of these provisions
vere to prescribe two years as the maximum per-
10d of limitetion, after which no defense, except
nonpayment of premiums or viclations of ocoandi-
tions relative to naval or military service dur-
ing the war, should bYe allowed to defeat payment
of & life polidye. « "

In Atlants Life Insurance Company v. Cormier, 85
3. W. (24) 1045, the Coomisaion of Appesls (opinion adopted
by the Supreme Court) had for consideration a clauss providing
that no death benefit vas payable if death resulted from a
disesse contraoted prior to the date of the policy, and that
death from such cause vas not & risk assumed. On certified
Questions ingairing vhether, in viev of the incaontestadble re-
Quirement, the insurer could, after twc years, defemdinh that
ground, the court said:

¥ ¢ « Life insuranse ocompanies issuing
policlies of life insurance in this state sre not
left free to determine what exceptions they will
vrite 1into thier policies. The statutes name
the permitted exceptions, and a provisica adding
Other exceptions is vold. Any other construo-
tion of the statutes would thwart the evident
purpose of their enactment, If the exceptlion
attempted to be made in this case should be up-
held as valid, there would be no limit to the
number of sxceptions that ¢ould be written in-
to a polioy of life insurance, and, by multiply-
ing them, an insurance company could whittle
down the risks it sssumes until it spolicies
would have but little, if any, real value., To
prevent this wvas the purpose far which the stat-
utes Vvere enacted.
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“The Question certified is answered 'ho.'"

The Cormier case has been questioned by Judge Funder-
burk in the Galoostian osde, supra, in so far as it deals with
Article 4733, but we cannot agree that it has been discredited
as to its interpretation of the incontestable clause of Article
4732. As to the latter interpretation it has bean followed in
Washington Netiopal Insurance Company v. Clay, 3o 3. W, (24)
834, whickh case refused, by virtue of Bection } of Article
4732, to allov the insurer to cefend, after tvo years, on a
clause that cannot be distingulehed in principle from the
clause novw in Question. -

A life policy provision that the contract shall never
become effective unless 1t is deliverel vhile inaured is alive
and in sound heailth is valid. Great National lLife lInsurance
Co . Halme, (Commission of Appeals Deciziocn) 136 8. W.
{2d) 602. 5>But the insurer may not rely upon such clause as &
defense after the expiration of the tvo-year contestable per-
iod. REReliable Life Insurance Coupany v. Wyatt, 154 3.W. f;d)
2885 Reserve loan Life Insurance Company v. Brown, 159 3.W.

{24) 179.

In our opinion the aviation ¢lause violates the in-
contestable requirements of Artiales ¥76Ma and 4764b, Vernmon's
Annotated Civil 3Stetutes, insofer as it purports to provide a
defense after the expiration of the contestable periods there-
in set out, and sush clause should not be approved by the Board
for that reason. ‘

We do not attempt to ansver the broad question as to
vhather Articles 4732 and 733 apply to industrial life and
group life policies, but we will, in this conngetion, be glad
to give our opiniocn on any definite fact situation novw before
Jour depertment. Eovever, ve ocall to your &ttention the fol-
lowing provision of Article L764b:

"3e0. 7. Associations Excepted. This Act
shell not apply to local mutuml ald assoctiaticns
or state-vide mutual life, health, and &ccident
sompanies and dburial sssociations operating un-
der 3enate Bill Ko. 135, Acts of the Regular Ses-
sion of the Porty-~sixth Legislature, but this Act
and 00 other shall apply to and govern the form
and ¢ontent of industrial Jlife insurance policles,
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as they are defined herein, issued by all other
insuranse ocompanies.”

Yours very truly
ATTOREXY OREERAL OF TEXAS

By AWAM ﬁﬁ
“Asatstent

Dé1éd
AFPROVELEAR 13, 1943

APPROVED

OPINION
COMMITTARE

By,
”




