OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

C. MANN

rromnct GEKREL

Honorable Thomss E. Hobertson
County Attorney

Cemp County

Pittsburg, Texas

Dear 8ir:

This is vwith referens o escent letter resd-
ing in part as followss

*I am reque the follow-

ing matter.

“At the
penter, was ng

frimary, A. N. Car~
i himsell as Dis-
pfior to the general
o 92, he rilnd his
vxth he County Democratie
ohgittee duly certified the
is Hangook, as the nominee, her
ballot and she vas declared
to the first day of January

Mr
p\ébqg 1, removed from Camp County and
the State and ftGok up her residence in Chicago,
and has no tempted to qualify as Distriot
Clerk. A. K. Carpenter, has continued in of-
fice, pending the selection and Qualification
of his successor.

“It is my opinion that & Special Election
to £111 this office must be o undey the
visions of 3estion &, Article 2953a, Vernons R.3,
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and that the District Judge is not authoriged to
wmake such appointment by authority of Article
1895 K.3., which provides for the filling of a
vacancy in this office by his appointment. Under
the facts in this case, the vasangy occcurred in
the place of the District Clerk-elest, and not
in the office of Diatfiot Clerk.

"¥1ll you therefore, klndl; advise ms, un-
der the faots set forth in the Iirst pn::grnph
above, if the Distriot Judge 1is suthori to ap-
point & suitable person to the 0ffice of District
Clerk of Cemp County, Texas, or should a Specisl
Election be ealled for this purpose.”

Section 6 of Article 2953a, Vernon's Annotated Civil
statutes, (Section 6, BSeanate Bill ¥o. 1, Asts Forty-third Leg-
illlturts reads as follows:

“When the officer-elect to an office whioch
must be filled by election dies or becomes in-
eligible to qualify for the office to vhiob ke
vas eslected, the proper officer shall immediate-
ly order an election to elest & suecessor to the
inoumbent of the office."

In construing the meaning of the above quoted provi-
sion, in connectlion with the gituation presented in your let-
ter, ve are necessarily called upon to determine whether the
office of distriet clerk is "an office which must be filled
by election” as that term is used in the Ast. If the office
ocan or may be filled in way other than by election, it is
not "an office vhioch must be filled by election.”

Section 9 of Artiele V of the Constitution of Texas
declaress ‘

"fhere shall be & clerk for the District
Court of each couuty, ¥Who shall be eslscted Ly the
qualified voters for the State and county offioers,
and vho shall hold his office for two years, B~
ject to removal by information, or by 1otuent
of a grand jury, and conviction by a petit jury.
In caseof vacancy, the Judge of the Distriet Court
shall have the power to appolant a olerk, who shall
hold grriee until the office san be filled by elec-
tion.
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Article 1895, Revised Civil 3tatutes of 1925, pro-
vides:

"Whenever & V&canoy ocours in the office of
district clerk, it shall be filled Dy the dis-
trict Judge of such county; and such appointee
shall give bond and Qualify and may hold his of-
, f1ce until the next general election. Where a
' vacancy oscurs in & county having twvo or more
district courts, the vacancy shall be filled
by the judges of such ocourts; and if they fail
tc agree, the Governor, upon the certifiocate
of such judges, shall order & special election
to £ill such vacanoy.”

e From the constitutional and statutory provisions
above quoted 1t can be sgen that Section & of Artiole 2953a,
supra, vas not intended to apply to the office of district
clerk becauss it can be filled in a vay other than by elec-
tion. It may be filled by appointment, It is therefore not
"an office which must be filled by election.”

There are some offices which must be filled by
election. Among these are the offices of United 3tates 3ens-
tors and Representatives. Prior to the enaoctment of Article
2953a, several situations arose which prompted the Governor
of Texas to submit to the Forty-third legislature on January
11, 1933, Senste Bill No. 1, which was passed without delay
and is now brought forth in Vernont!s Civil Statutes as Arti-

cle 2953a. For fuller understanding of the purpose of the
r bill, the Governor's message is copled from page 9 of the
Senate Journel of the Forty-third legislature:

“Executive Office,
"Austin, Texss, Jsn. 11, 1933.

"Fo the Members of the Forty-third Legislature:

*I hereby subtmit for your specisl sonsidera-
tion as sn emsrgency matter the following

"Honorable John K. Garner, represeanting the
15th district of Texas and nov serving a&s 3peak-
er of the Seventy-third Congress, was re-
elected in the last general election and at the
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same time honored by eslection as Vice-President
of the United States. JlNeceasarily, he can not
qualify for both offices on Narch ¥, 1933, angd,
vith forethought characteristic of this servant
of the psople, he has notiflied me in writing
that he does not iatend to qualify as congress-
san from the 15th district and desires to re-
sign his righta in the premises. 7This resigna-
tion has been accepted Ly ms.

“¢he resignation of Mr. Garner from the term
commencing March &, 1933, discloses & defest in
cur ¢lecstion lavs, I Lave been advised by the
Attorney General that under the lavs an they exist
st present, ths Governor is without authority
to sall a spescisl slection to f1ll a vasaney
until the vacancy has actually ccourrec. This
defect in the lav threatens to deprive the citisen~
ship of the 15th district of the representation
for & time at least, to which they are entitled
in the Kational Congress.

"A similar emergency has arisea in the 8th
distriet by virtus of the sad passing avay of the
beloved Dan Garrett. I have heretefore called
s spescial election for the 28th of January,
1935, to fill his present unsxpired tera and at
the seme time, because it vas deeded to be in
the ianterest of the general public and in order
to sconomise, have ¢illed an elestion to f1ll the
full or regular term. Thete seens to bes sone
doubt as to ths authority of the Governor to eall
this spacial electicn for the latter purpose.

"1 am thersfore submitting in these emsr-
gancles for your apacisl donsideration the matter
of providing for the ordering of specisl eleo-
tions to fill prospective vascanoies. A bill has
been prapared, and will be Introdseed in the
Senste Ly Jenator Woodul, to provide for the order-
ing of special slections and fixing the tiwe for
the holding thereof, and providing that special
slections may be ordered to elact & soa to
£f11l an unexpired term and to fill the succeeding
term in eertain offices vhere the inscumbent is re-
elected and theresfter dies, resigns, or vhere for
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any other reason a vacancy occurs in the unex-
pired term; providing that an election shell be
ordered upon acceptance of resignation of an in-
cumbent where he tenders a resignation effective
at a future date; providing that wvhere the of-
ficer-elect of certain offices dies before quali-
fying or becomes ineligible to qualify for the
office to which he vwas elected, an election to
select a successor to the incumbent shall lmmed-
iately be ordered; designating the Governor to
receive and accept resignations wvhere no other
officer 1s authorized to receive sams; repealing
Article 2952, Revised Civil Statutes of 1925;
and validating elections heretofore held, or or-
ders of election herstofore made, where same
would have been authorized under the terms of
the proposed act.

*I am attaching hereto & copy of the pro-
posed bill, vhich I believe ¥Will take care of
these contingencies and better protect the in-
terests of the peopls.

"Respectfully submitted,
“R. 8, Bterling,
"Governor,

In viev of the above and foregoing authorities, it
is the opinion of this department that the distriet judge is
authorized to appoint & sultable person to fill a vacancy in
the office of district cierk in Camp County and that in no
event is & speclal election authoriged for such purpose.

Yours very truly

o

L e E. @. Phser
- Assistant
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