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tlttsburg, 4~88 
Dmr sir: 



mnmable Thmo B. RMtocm, paw 2 

knd that the Diotrl4t Jw+ 10 wet l utharlud to 
z5 ;u;h appointsent by 8uthorlty 05 Artiole 

. ., vhi4h provl&o for the fill- of a 
vaoaaoy in thim OrSloe by hi8 eppointwnt. Un&r 
th. raoto IB this QUO, the vauB4y 000urr.4 in 
the p&o6 of the Wotriot Clerk-eleet. ud not 
IB the or~lae or Dlot~lot Clerk. 

'Will pa therefore, 
-9 

wlvloe me, un- 
dbr th6 r00t0 ebt f0rtb in tb 
above, ii the Wotrlot Judge lo wth4rl 
point a  l uitable per0411 to the 01Tloe of Dletrlet 
Clerk of Cup Couaty, %X88, OF 8hOUld a S~M10lti 
xleotion be edlea far thlo purpooe.” 

seation 6 of &tiole 2$W, Veroa'o Anaotded Clvll 
statuteo (section 6, senate Bill so. 1, hot.0 torty-third Lee- 
101mar.~ read0 u f4l14w0I 

"when the olYleer-•leot to all 0sr106 vhlab 
muat h rllled by l leotion bier OF be00680 ua- 
eligible to Qu8lifJ ror the 0rri0e to vhluh he 
vu 616ot6d, the proper 0ra0m okall m66aOtr 
ly order ml e&otlen to e&Ot 0 l uO0eooOF to tlm 
1lwmbeIlt of the orfloe. ” 

In oonetrulng t&e mew of the aova quoted povi- 
61oIl. in oenneotlon Vlth thm l Aua%iao geuBtod in puv lot- 
ter, ve are ~0ueour1l.y oelled upon to determl.~6 vhether the 
4filO6 4f Oiotriet olerk lo *uI oHlo vbi4b muat bo filled 
by l leetlon” 86 that term 10 uod la the ht. If the offloe 
oan or may be filled in 
AOt %n oittoe vhioh muet @? 

vry other than by eleotion, it io 
6 filled by l le4tlon.= 

seottoa 9 of ArtA v OS the can8titution or Texao 
d8ol4reo I 

“There o&all be a olerk ia the Diotriot 
Court oS eaoh oouuty, vha ohall be eleoted by the 
qualiited voter0 f0t~ th6 Strte aad oovaty 4Hl44r0, 
and vho ohall hold hl off1 6 far tvo 66~0 II'&- 
jeot to removal br ln!orm&on, or by %idlobw;rc 
of’ a grml jury, &ad oonviotlwi by l p etit jwy. 
In aaoeot vaaaaay, the jus@a ot the DA&riot Court 
eha ll ha ve the pover to  appelat l olerk, r ho  o ha ll 
hold offioe until the ofllm oan be illlad by eloo- 
t14n.” 
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Artiale 1895, Revised 01~11 Statutes of 1925, pro- 
video: 

%henever a veoenoy 040uro in the ofrioe of 
diotrlot olerk, it @ball be filled by the dlo- 
trlot judge OS ouoh oounty; and ouoh eppoiatee 
ohall give bond and qualify @nd may hold his of- 
floe until the next general l leotl4n. Where a 
vauanuy OOOuro in a oounty having tvo or more 
district oourto, the veoanoy shall be filled 
by the judges of owh oourto; and if they fall 
to a&roe, th4 Oovernor, upon the oertifloate 
of owh judges, shall order a l peoiel eleotlon 
to fill ou4b va4aMy." 

From the oonotltutl4nal and statutory provlolono 
above quoted it oen be seen that 8eotlon 6 of Art1416 2953ar 
oupra, veo not intended to apply to .the offioe of dlotriot 
olerk baoeuoe it oar be tilled QI a vay othu than by slee- 
tiou. It may be filled by a polntment. It lo therefoe not 
"an offloe vhloh must be ii1 P ed by eleoti4n.' 

There ue some offloeo vkioh rust be filled by 
eleotion. Among theoe ue the ofSloeo 4f United States Sam- 
tore and Repreoentatlveo. trior to the ena4tment oi Art1016 
2953e, several l ltuatlono uooe vhi4h prompted the Oovernor 
of Texas to submit to the Farty-third Legislature on J~\ury 
11, 1933, Seqate Bill Ho. 1, vh.%oh TAO passed without delay 
and lo BOY brought forth in Vernon88 Civil Statutes as iirtl- 
016 2953a. Far fuller underotandlq or the purpose 0r the 
bill, the Qavermr~o meoorge lo oopf4d fme page 9 of the 
Senate Journal of the Fatty-third Iaglolaturex 

*Exeautlva Offloe, 
giluotln, Texas, Jan. 11, 1933. 

"To the Ilembero of the Fwty-third Leglolaturer 

"I hereby l ubmlt for your 8 eolal oonrldere- 
t&m as an emergenay utter the olloving: f 

"lionorable John B. Werner, Topreventing the 
15th dietriot 4f Texas and mm otrrvlng as Speak- 
er oi the Seventy-third Con&ream, vao re- 
eleot4d in the Last general eleotion and at the 
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am tim honored by eleottion as Vice-PreoUiu%t 
of the Ibaited Sktoe. Pe6Qooully ha ua not 
qualify for both off1066 on NaFeh 4, 1933, U& 
vlth forethought ohuMterlstlo of thlo oervent 
or the people, l-w bm naUfled Y 01 vrltiag 
that he doer not laten4 to wel.Uy eo oo&a&weoo- 
mva from the 15th d%ot?Aot and deol.reo to re- 
sign hi8 rights in the pr88ioeo. TM0 r*oUim- 
tlon has been Mrepto4 by me. 

‘The reoQnatton 0s BP. Qamer from t&e term 
wmmenolng Woh i, 1933, 4lMle#o a do~eot in 
our eleatlaa lava. I have bee&a BWIQQ& by the 
Attorney @enema that undwr the lava 8o they ea8t 
et present, the Oovernor lo WithOOt authority 
to aax1 a  l peoiel l leotlen to fin a veeamy 
until thv vsaanay h8r u3tuelAy oaourred4 T&l8 
defeot ln the l&V threaten8 to deprive the OitlUJw 
8hip 0s the 15th tamriot 0s thb ropreo4ntation 
far a tiar et lmotl to uhlah they UIO entlt&d 
in thy ~etlonel Cmagmoo. 

“A l Lmlle~e~nr 
r 
a eyhB0 ar5unlnthe86b 

dlotriet by vlrtta o C2m Uo -3.~18 away of the 
beloved mn Wrrett. I hwe heP*t~arue oalle4 
a 0 0141 oleotum rw the 06th 
193 , Y 23 

of Janvery, 
to fill hle opeoent umexpla term ~4 et 

thooemtfm8,Waeurc~ltvee68aedtobeln 
the intoroot of the &menJ publlo mad %a wdwr 
tOeoonomlu,have 0d&0d~el00tl0tat0tlU th0 
ruu oc reguler term. mu0 l Qeu to  b e a m 
doubt u to the authr~ty of the Wnfuaor to eoll 
this speoiil eletptlon r0c the letter purpose. 

*I mi ther efo r e l ulm%tt&ag in these ewv- 
guwiro for your opaaiel ronwleretioo tha utter 
of provldins; ra the oravr4 0s l poaal eloo- 
tlanm to Ii11 pwpe8tlve nsuwlro. A bill Iwe 
beea prepared, uul vi11 be iatmdkoed in the 
Senate by Senator WOO&I& to ptevld@ tos tbe Order- 
ing of opeotel ele.sctlcvu arid riag the t.i,me r68 
t#m hOl4b.g thereof, end povldi8q t&t apooP& 
ekctl0no uy be orbwed to o&at 
fill rn unex@red terr rad to till 

l tgtr:ze:ano 
term In aortain offiror vhue tha iwmbent lo re- 
eleot6d mid thu*Utu &I**, PeoQao, or vherrm far 



Honoreble Thomee B. Robertson, iww 5 

any other reason a vacancy ocour~ in the unex- 
plred term; providing that an d%CtiOA shell be 
ordered upon acceptance of reolgnatlon of an ln- 
oumbent where he tenders a resignation effeotlvs 
at a future date; providing that where the of- 
floe+elect of oertain offloes dice before quell- 
fylng or beoopleo ineligible to qualify for the 
office to which he was eleoted, an election to 
select a l uc o eo a o r  to the incumbent shall immed- 
lately be ordered; designating the Oovernor to 
reoelve and accept reolgnatlone vhere no other 
oftioer lo euthorlted to r r a elve l emej repealing 
Article 2952, Revised 01~11 Statutes of 19253 
end validating elections heretofore held, or or- 
ders of eleotion heretofore made, where oaam 
vould have been authorlaed umler the terra of 
the propoeed l ot. 

"I am attaching hereto ,L copy of the pro- 
posed bill, vhloh I believe rlll teke care of 
these oontlngemieo and better proteot the in- 
tereets of the people. 

7ieopeotfully outmuted, 
��R l �;p f-k l 

.c  

In viev of the above and foregoing authorities, it 
is the opinion of this department that the dlotriot judge lo 
authorized to appoint a suitable person to fill a veoancy In 
the 0rri46 0s dlotriot olerk in C@ap cowty and that in no 
event is a special eleotlon authorlsed Sor ouoh purpose. 

BXttndb 

Youso very truly 

Aoolotaot /*-----.. . . 


