OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Gerard C, MANN
ATIORNEY GENERAL

Honorable dert Ford, Adminiastrator
Texas Liquor uoatroi Board
Aultin, Texan

Tear 3ir: Opinion Koy O»
Tes Constitut

3, Artiede G€
Anngtated Penal

Your letter of recent ddte réquesting the dpfnion
of this department on ths aboye maltor reads 1o pars
as followsat

*It has Tyoetly be our atten-
$ion that Tetail be'r 110:-~o: were held by a
nunber of retall g -'oratad a3 Safee
way :ltores, Ine, g N the ocorporss
tion under whigl 1 bQ hive beon 80 operated

ranted the
>’ba used for the sale of
. he Yaryland gorporation,
booy uort diseontinued,

ney, uorarnlao advised that ander

nrevie;. ulings 6f your Departrment that the new
ownors would bg unadble o qualtr{ under the Texas
L&quor u--tro Agb to hold retall deer llcenses,

"Thesae attornays are of the opinion that there
1z marit to the orgumsnt that Texas lawa ars unoone
atitutional in sxoluding forelgn sorporations doing
busineas in Texas under proper permits from holding

o954
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liconses to sall dear, A drief on that aubjeot
has dosa furnishald thin office, togother with a
lottor rejueating that the natiar he subnitted
to you for & ruling, For that purpose the let-
tor and brisf acoompany this leilter witha reuest
that the matter be oconsidsred and riled upon in
the 1ia2ht of the argumants advanced,

"l..”

Clark 4h13h'&1°tt‘r ofrﬁgzlf. De W“Rite of the law firm of
Thitse & Rogers o as, Toxss, acoonpany our
inquliy is fn part as follows: ’ ’ 1o

"0n the first of the year Jafeway itores,
Ingoxrporuted, of Texas was disaolved and the
opsrations of tholr chain aroeery from that time
have besen condusted in Taxas by the parent ¢oie
aorm, Safoany :tores, Inscrporated, of Maryland,
Shorilr after the rirst of ths year, . afeway
tores, Insorporated, of Yarylend apsplisd for a
roatell beer dealerts livsnse,

*¥e were advised that your department would
nevesparily have to refuse thess parnits bcoause
the appiicant was a corporation orsanixed outaide
of the 3tate of Texas, e dimsuased the matier
with ¥r, Paxton and he agrsed to withhold a re-
fusel of the permits unti) further edvice from
ua,

~®At this t3ce we would liks to ask that you
requast an opinion from ths Attornay Ceneral on
the oonstituticnality of that portion of the Lie
quor Contyol Act requiring the applicant, if a
eorpuration, to be orgenized and chartared under
the laws of Toxase “'¢ &0 not dellisve that Uy,
Leon Koses' opinion covers the eonstitutionality
of this act,

”O...'

Artiole 667-5, Vernon's Annotated Ponal Godo proe
videa in part as followsl

"Any person desiring a lidenss as menuface
turer, distridbutor, or retell dealer may in
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vacation or in termtine file a potition with the
County Jaldge of the County in whish the applicans
desires to enzage in zuch businens which petition
shall atats as followas

"{3) If a oorporation, hat applicani is
organized and ohartsred under, and has oonplied
with, all corporation laws of this Sgate applica=
ble &o s2ah gorparation, that the prinel Dlase
of tualneas is the ocounty where owh lissnse
iz sought, and ths president or manager shall mke
an affidavit that he possesses all of the gualifis.
cations provided in paragraph (1) above,

”.‘lt

*If a retall dealert

"{1)} 9Ths some information requirod of a manu=
faoturaer,

'l’..

(8] If appliocant for Retaller's Liconse is
& corporation, application aball show that the
president or manager thorsof has boon a resident
of the sounty whoerein the license is sought for
sore than ona yoar next progeding the date of the
applioation and that no offioer of the corporation
is disgualiried any other manner that would
pruvagt hin from holding suoh licenze fn his own
LA,

It is contended by attorneys for the foreign oore
poration that subsestion {3) of Artiole 667=5, Vernon's Ane
notated Penal Code, is unconstitutional bessuse 1t denies
to the fureipgn corporation the equsl protestion of the law
under ths Fourteenth Arendmont to the Constitution of the
United 3tates,

The attorneys for the foreign corporation have
subzitted an exgellaent brief supporting thelr contoention.

“The Texas Lijuor Control Aot is intended
as 6n exerdoize of the polics powsrs of thes Itate
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to protegt the health, welfare, pusoe and tenpere
angs of its Dpeople} and all of i{ts provi:ions are
to be ¢sngtrued liberally to grrutmu 3UCH PUTw
POSABe " faxas Liqor Coatrol 3ourd v, larine
ixehange Zeolal Clad, 127 5, Y. (2) 967).

It is stated in Texns Jurisprudence, Vale §, pe 503

"The police power is droad snd oonprehensive}
mnd rogulations whioh appear to de reasonadle aml
to promote tla genersl oonvenienss apd the pudlie
wolfare sre not subjeat to attaok on sonstitutional
Tounds, Ko doubt, sa exercise of ths police power
s ordinexily an nﬁrmgmnt of private rights; yes
the rights of the Individual muat yield to the pude
11 safety, health and ocmfort, The possession sad
enjoynent Of all rizhts are sudject to such reasonw
abls conditions as may be deomed by the soveraing
authority of the country easential to the safety,
heal th, 6o, 001 order and morels of the communie
t{. Agala, propaerty rights ars subjest to the exere
olze of the power 4in jusationj and regulationa which
are within the polias power must ba subuitted to
although they uay de produstive of property loss,.”

The police power of the ltate, agting through its
Legislature, is vaory bdroad, snd the exereise of such powex
will not be juestioned or roviswsd by the judiclary, except
vhore the sxordlse of the power is elasarly mnreassnasble zad
arditrary, (First Texas Prudentlal Insuranes Zospasy ¥,
3“11”&04. 252 S. He h98¢)

It is well resognized thet the propriety of an
exsrolze of tha police gwor ia sudleot to gualoial reviews
and the Jaw will te doolared to be invslid 1f it is shown
to gontravens the rights of the individual. {ilssouri
Ke 2 Ts Nye Coe v, Inprovensnt Distriet, 297 3, ¥, 206’.

It is stated In Texas Jurisprudenca, Vol. 9, pe 515t

"The pollce power somprebepds laws regulate
ing places of puhllic resort, oconadn oarriers,
gslag of food products, the manufactuore mid sale
of intoxloants, apamt—.lon of gins, ths profislenoy
of parzony who engags in certala dooupaticas,”
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It is stated in Corpus Juris “eoundus, Vol. 16
Pe 10271 ’ » Yole 10,

"A state has the right to claasify persons
ongaged in the pale of intoxicating liquors, There
is 0o common richt to onﬁage in the sale of aueh
l1iquors, dat oaly a privilege which, without dee
nial of equal protostion of the laws, may be granted
to somw and withheld from others, or, hav been
gyanted un{ be reveked, Alsa, sinee the sdoption

the Twen y=Pirst Amendmens fo the fodersl 0o fNw
stitution, the ejual proteoction olause dces nos
apply to lntonmum 1iquor Acparted 1nto s state,
In view of theas corsiderations and the reasonadlee
ness of many classifiocations, rezulations pertaining
to intoxiaating liguors and the sale thervof have,
in the majority of easess, been held not invalid es -
denying equal mtmhon of the h“l dut a faw
regulations have been held invalld on this ground,”

e have been unable to find any caaes whers a state
las attonpted by lagislation to fordid a foreizn oarporation
froz gellling articles of sonmerce which the stats pormits
dozestio oorporations to wsell, Ordinarily, the question
usuelly comes 1P whers & state has by legislative ennotnens
attempted to discrinminate in favor of & doaestic corporation
in tax satters, Howsver, thare ars other instances whars the
atate by legislation has attempted to reguire a foreign oore
poration %5 do sertain things not required of domestio cor=
porationa, however, for the purposs of thils opinion we do
pot deaen it. aagessary to discuse such oasaes,

3ection 504, Vol. 16, Corpus Juris Jecundun deals
generally with the question of whether or not o staite haa a
right to disoriminats in leglislation bdetween forelign and
domastic sorporations whers the tnrd?n eorporation has a -
permit to do dasineas in the state, It is s gonersl ruls
that the atate does not have suoh riszht and 1t is generally
held that it 1s a denial of equal frotnouon of laws to 41w
oriainate in legislation between differant corporations simply
beocauss ons ia a domestie corporation end the other & foreign
corperation. 1t will de noted, however, that the adave de-
soribed rile of law las bheen somewhat restrioted in its applie
eation to tho sels of intoxioating liquors,.

A fTeoderal district sourt in the vaans of Ceneral
Sales and Liquor Conpany v. Becker ot al., l4 Fed, Sup. 348,
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sonstruing a provision of the ilizsourl Lijuor Control Act
which provided in effset that &4 was uanlawful for asy persocn,
rim, fartnershii or corporation residing withoat ths state

to s0licit, rogelve or take orders for ihe sals of intoxicat
ing 1liquors within the stats except dy or throuch 2 duly lie
eensed wholesale 1l.iuor dealer who was considered for 9
purpose of ths Aot as an 2gent of sald nonresldeat perscn
firn, partnership or eorporetion or to haul or transport {ine
toxioating liquor, or cause to be handled or transported ine
toxleating liquor, in nng mannor whatsoover in or into the
state, for sale, ato, Ihls statute further provided that it
was unlawful for ony person in the siste holding a lioense

or parmit to soll beer or mels lijuers or holding sny retatl
1iquor demler's lioenae or permit, to purohasze any sush beer,
oalt liquor, or intoxieating liquor, from sny person sther
than the brewsr, naxnufacturer, or distiller thereof, or recue
larly lioensed wholssaler or diatributor of beer, malt liquor,
or othar intoxlantin? liqaor in the ¢ams of malt liquor, and
othor intoxisating liquor, brewed, manurfacturod or dtstd110d
in the stete} or, to purochase from any brewer, mmufacturer,
or distiller, any intoxicating liquor, sanufaotiured outside

of the stute, except through a wholesalexr or dlstributor in
tha satate hoidlng, and operating under, a lioense or perumit
i:ssued by the supervisor of liquor canﬁwol. The statute ate
taocked in tils oass plasad restrictions upon the disposition
of intoxisating liquors shipped dy nonresidents indo Missouri,
They could oaly bo sold in a gertain manner and to certain
dealoers., They ¢ould noi be ssld and deliversd direotly to
rotall liguor dealern,

“e quote fronm this onse a8 follownt

*2ha equal proteotion clause doass not ;revesnt
the state from naking olassificantiona of persons
in the enadtoent of laws under the police power,
but pernits wide disorstion in thet rogard, and
avolds what $a done only when it ia ﬁithaug any
reascnatls basie, and purely arbitrary, Cfven in
the absence of oroof, If any stante of facts ssn
reszonably be oonoaivsd that would sustalin the
olassification, the sxistence of thut state of
faots will be assumed, The burden in on the party
who assalls the olassification to show that it is

arbitrary.”

This caas Turther holds that the atatutes under
attack were not uneonatitutional end vold by reason of
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infringing alther the cozmsrae elauas, or the equal protede
tion clause, of the Coaztitation,

In Rippey v. Toazas, 1$3 U. 3, 504, 24 5. Ct, 516
the ocourt s2id that & atate nay prohibit tho zale of intoxie
oating liquor adsolutely, or 1t may prohidbit it conditlocally,

It §3 further statod in the abovs mwnticnad case of
Cenaral “ales and Liguor Co, v. BDecker et al,.t

"The sols ocntention here nade d7 plaintirse
1s that being & wholessle dssler, dut a nonresident
of Ulssourt, it is forbidden by the iigquor Coatrol
Aot or Misanuri to sell liguor to retail ligquor
dealorss while residant whalesale dsalers may do
30, There cannot, I think, be urgsd as existirg
any disorimination in the statutes attacked, as
hetuaen liquoera of forelign zanufaoture and tiose
of donwatic manufacture; for ths agreed facgts dise
0lose that both beer and 4distilled splrits of fore
eign manufaoturs esn be 30ld, and are belng =0ld,
12 ¥iasourl by lloensed rouiaqnt wholesalears,
without let or hindrance, -0, I think the sole
questfon in the cage 1s, in the final anelysis,
whether the atate of !issouri has the right under
the polica power to roquire by statute that a
wholesale dealsy in lntoxfcating liguor =muat be
a resident of illssourl, This is corceded by plaine
tArr In 4tg brief to be the sole question up for
Jodgment, for it admits that *the sple basis of
the Gisorimination is resident or nonrcsidcnca’,

* & 0 .

*Plaintiff bottoms its contention of dlasorime
ination on tho alleged violation by the aceusad
statute of the sormeroe olause of tho Fedoral Cone
stitution and of that provision of the fourteenth
Angndmont whloh forblds any state to pass & statute
whieh deprives say person of the egual srotestion
of the law, 4 o "

It {2 atsted in the oass of Dugan v, Bridges, 16
Ped, up. 6941

"If a statute purporting to have deen enacted
to proteoct the pudlis health, the pudblisc norals, or
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ths publis safety, has no real or sudstantial res
lation to tho:e obJeots or is & palpabls invesion
of the rigats secured by the fundamental law, 1%
gannot stanl the tast of constitutionality.

78 4o ot hold that a stats alght not pass
laws whish would ocore within the condemnation of
the courts, auoh for instance es those whieh have
no relatioa to the pudlie welfare, health, or
morals, A pure taxing aet on intarstate shipments
to pronote intrastate industries would have no
laglitimate oonneotion with the police power of
the state, 3ut 80 long ag reasonable, having re-
lation to the projery exerdise of the nolice powers
of a state, sven though the state may cbtaln incie
dentally a0ro Tovenue therefrom, thoy fall cutaide
the purview of the Commoerse Clause, 7hia we Oole
oeive to bo ths trus llaze of demarkation botween
tho powera reserved to the state to rezulate tiw
traffle in lutoxicants, recognized by longreas in
the pasnara of the iebb=Kenyon Aot, snd subsenuently
writtan into the Twenty«Firsass ﬁmau&mont."

hat was 8aid o thes sbove nentioned ¢ase with
reference to the Commerce Ulauss, in our opinion, cen be
anid with refsreice W the Fourtsenth Ansndrent 50 ths Uone
stitation of the United States,

In the eass of Johnson v, Hlliott, 168 5, 1, 968,
it in untated:

"Subt to Justify the eourte in holding that
a given sot v an umwarranted invasion of ths funle
asental richts of the citizen, and thereforo bow
yoad the polles power of the state, tusnt objsotion
rust aprear from the fmee of the aat itaell or
fron faots of which the courts must lexe Judloelal
egznizanca,”

The Zupraexe Court of the ltate of Taxas in Lhe ¢ase
of Do trazier v. Stephona, 103 S ¥e 992, held 1u effeot that
the regulation of the lijuor trafrioc 18 within the polica
poser of the state, That Artlole 4, “ealion 2, of the United
States Conatitutlon providing that oitlizons of eaoch state
shall ba entitlad 40 all of the privilegss snd lnmunitias of
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citizons of the asevaral states, and Article 14, “ootion ],
of the Federal Constitution proviad that no state shall
deny any parson within {ta Juriasdioticn the aqual protsation
of tho laws, wore not dealgned to interfers with the stato's
axercise of {ta polise powar, Those provisions of the Cone
stitution are violsted by sny ast, save in the oxersise of
the state's police poaser, that inmposas a burdea upon & none
resident of the state, which is not imposed upon the resie-
dents of the stste, nnd the state ocannot, under the gulse of
f¢s policae powar, make an unromzonable disordnunatian. The
requirexnent of the Liguor Centrol Aot in existence at that
time (April 10, 1907) regulating the sale of intoxicating li-
auors, providing thet an appliosnt for a rotafl 1iquor liconse
must Sa & oltinen of the state and n resident ¢f the count
when the lioense 13 sought, is not a mere gulise to evade the
provisions of tie Const tuglon (Artieles L, Ceotlon 2, and Arte
1ole 14, Taotfon 1) prohibiting disorimination by & state
against nonresidenta, bui it is oanloulated to aid in regulate
ing tha liquor trartie, by randoring tha lioansaes aubjaot to
srocess whare sult £9 brought on hia dbond, =nd by facilitating
ige detaratoation of hia othar qualirlaatfuna to oxerceise the
Qenssg,

It 13 atated in Texas Jurisprudence, Yol. 9, De A4561

*One of the moat delicate dutias to be pore
forsned by the jJudicial dranch of the governmont
13 that of ds2claring an aet of the legislative
departrent to bs ungonstitutional and isvalld,
The power of the courts in thia respect is one
that will be oxeroised with great cautlon, ea=
pecially whore the matters in controversy pertain
to goveramental polielesn, the public health and
puubllis utilition, o+ ¢ "

This daopartnent held in an opinfon written by
Honorsable Leon 'sses, Assistant Attomoy Cosneral, addressed
to Honorabdle C, K. :d11er Administrator, Texns iiquor Cone
trol Beard, Anzust 26 1956. Volume 373, poge 338, Lotter
Gpinions, that a foreizn corporation would not be authorizod
to obtajn a parmit to distridute beer within the itute of
Texna, & havo oarefully conaidared the above rsnticonoed
brief submlittsd by the attorneys for the forelgn corporation
and do not dbelieve the authoritlies aited therein are applie
eadle to the question under sconsideration,

oh2
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In viow of the foregoing asuthoritfes it is our opine
{on thnt the State in tho Iropor exerciss of 1its polise power
onn lerally refuss a foralsnn oorporation licenae to sell baoy
end/or winae in this _tate, Therafore, it is our further opine
ion that the abovae nentionad provisicn of Artiole 667=5, Vere
non's Annotated Fenal Cods s conatitubional,

Yours very truly
ATTORNEY GTERAL OF TuXASL

TIRST ASSISTANT tﬁjz,,dégqﬁ,£;4£¢2£,,,,,x.

LTZROVIT SZ 15, 1943

L TICTUREY QENSEAL : By A
Ardcll 7illiams
Assistant
witmp
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