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Honorable H. H. Courtney
Sheriff

Motley County

Matador, Texas

‘PDear Sir:
Re:

i 4399, Vernon's An-

Under the provisisfa o¥
: X prehibited from

nothted C4ivil S8tetutes, thiB de
_ rendering legal opinions to ' _
faet that your county is at pie _ 'thout“the‘aervxoes of
a gounty attorney, digptriet attv , or ecounty auditor, we
feel it is net inappa hie to angwer your guestions. We
Qnﬂta rrum.reur 1885 bl NS Ny T T T

opiniona to, Or;'y and-. ﬁt iet Attorneya, but
. 8ince we do nat Rave a g ¥ Attorsdey, or a Dis-
‘trict :,torney' o n-ia'r spfiet, we thought you

anty . At'a--ey and.Distriot Attorney

: g ‘the ‘Arméd Service. We do not have
=ny-ce ‘to edyise\ us. We had an Assistant County
‘ ATNE ; Jae Fesigned to aceept a place with

A/ We have only one Attorney in Motley

Y B. Hemilton, and he is too busy to

advise\us vefy much and he doesn't have time to

look up ewnything for us. So you see we must

have some advige,

"ye need to know Just how we should hendle
the County Attorney fee in a misdemeanor case.

MHMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Should we collect the fee for the County Attorney
when we oollect the fine.and cest, or should the
gounty Attorney fee be. iﬁt out? I1If we oollect
the fee for the County Attorney, what should we
do with it? sShould it bd turned over to the
County Treasurexr?

"We would also like to know how the Justice
of the Peace can submit his Monthly Account  of
Yeas Due without the County Attorney making his
certificate? .

"We know what we should d¢ if we had an As-
sistant Oounty Attorney, but slnce we do not have
either a County Attorney or an Assistant County
Attorney we do not know what we sheuld do.

"We will appreciate it very much if you will
send us this information at onee, or tell us where
.Ie can find‘it in case you ean't send us an opin-

on.

“’ - - ."

Although it is th.ltatdd tn your lﬂttér, for the

purpo;es of this opinion, we assume that the oonnty attorney-

did not resign his offige before entering into the armed .-
services of this gountry. If we are correct in this assump~
tion then the commissioners! court neither has the anthority
t0 grant a leave of abssnce to the county attorney %o enter
the armed foroes nor the power to declare hias office vaoant
if he does enter the armed forges. }{Bee dur Opinion Ko.
0-2533, a eopy of whioh.is enoloaed herawith.j.~ -

wWith reference to the dispoaition of the feea of

. the gounty attorney we think that our Opinfion No. 0-4599

answerg your inguiry. This epiniqn holaal -

*l, Where the county attorney has taken
same sotion in the case £Or the State in the jus-
tice court he would be entitled to the §5.00 fee
on a plesa of guilty in the justice court regard-
less of whether he was present in the Justice
gourt at the time the plea was entered. For’
example, if your county attorney filed a com~
plaint in justice court before he left to Join
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the Army he would be entitled to the $5.00 fee
- 1if the defendant subsequently plead guilty.

. w2, If fthe county attornmey has not taken
any aotion in such a ease:and is not present and
ready to represent the State at a regular term

- of the Jjustliee court.and a  defendant -pleads guil-
-4y at suoh regular term the county attorney would
not be entitled to she fee. Nor would the coun~
ty be entitled to the fee, If no fee is due the
county attorney it would not be charged against

the defendant, )

1 %3. If-the defendant plead guilty in Jus-
tice ocourt at eny time other than the regular .
- term of such court the county attorney would be
entitled to a $5.00 fee even though he was not
- present and hed taken no action in the case.®
* {We are also enclosing a oopy of this ¢pinion.)

L We now.gonaidqr'xbnr segond question which is quot-
. @l dbpve. Article 1052, Vernon's Annotated Gode of Criminal
~ Prodedure provides in part: = . , )

.7+ « Provided the Commissionerts Court
' gliall not pay any mpsount-or triali tébd an-any
oage tried and in which an aoquittel is had un-
less the Btate of Texas was represented in the
trial of said cause by the County Attorney, or
his assistant, Criminal Distriet Attormey or his
‘assistant, and the certificate of said Attorney
is attached to said account ocertifying to the
faot that sdid cause was tried, and the State of
.Texas was represented, and that in his jJudgment
. there was sufficient evidensce in said cause to
"demand a trial of same." _

- I{ is our opinlon that in the cases of acquittal, be-
fore the Justice of the psace is entitled to his fee, the
county attorney, or hie assistant, would have to certify to
the facts as required by said Article 1052,

- Article 31, Vernen's Annotated Code of Criminal
Progedure, provides: '

. "Khenever any district or county attornéy
fails %o :atbend any term of the dlstriet, county
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or justice's court, the judge of said court ox
guch justice may appoint some oompetent attiprney
to..perform the duties of such distriot or county
attorney, who shall be alleowed the same compensa-
tion for his services az 18 allowed the distriect
attorney or county attorney. Said appointment
shall not extend beyond the‘te:m of the court at
which it 1s made, and shallibe vacated upon the
appearance of the district or county attorney.

It is our further opinion that 1if the justice of . the
irace appoints an attorney pro tem under the provisions of this
ticle the attornsy pro tem could make the certificates as
required by Article 1052, An attorney pro tem appointed by
the ocourt has all the powers and duties of the regular prose~
cuting attorney. State v. Lackey, 35 Tex. 357.

Therefore, in the absenge of the oertifieate Te=

quired by Artiole 1052, in cases of acquittal, the Sustioe orA
the peace would not he antltled to his Teo,

Ybry truly yunra '
AmTﬁRﬂEY GEEEBAL or TEXAS .
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