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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GenaLd G, MANN
ATTORNEY GENERAL

Honorable Ceorge Hoffett
Agting Chairman

State Arffairs Comnittae
Senate of Texas

Dear 3ir: Opinion/Ne, O- 2
Re: Cona¥titutionalliy of

' & department on the

in which you request )
This bill relatas

‘eonstitutionality of Senate RBill Hb 1€
to certain offiocersand enployaes of Btate and its pol-
"211iddry service” and pro-
. ¢ officers or employses
named, “in militar g6 -103' shall\not oreats a forfeiturse
or vacanocy in tho oftice or position whieh he holds, but

T ate a “"temporary vacanocy™
which may od by po ntnént. It further provides
s Serm of abgense in military asrslice he shall
reosiveg ng/compengdy the State or political sudbdivi-
sion by réason of the\office he holds therein, and that upon
) s before the sxpiration of his term
of otrla= he“ghall be shtitled to resume his offielal duties
and reoceiva pa Hargfor after thirty daybA'written notice
to the tempdrary appointee,

Seetich 10 of Article 16 of our Coanstitution pro-
vides thats
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*The lLagislature shall yrovide for deduc-~
tions from the salary of :;ublie officers who nay
neglegt ths perforxsance of aay duty thst =may de
assigned thea by law,®

Under this provision of the Constitutfion we think the Legis-
lature 13 authorized %o providse for the 4ischarge of the
dutlies of an officer during the edsance or inad lit{ of the
officer, who is in the service of his sountry, to discharge
such dutles, #e also think shat the Legislatire is author-
1zed to make ths dududtions from hia salary proposed by the
bill under sonaideration, during his dbgendte froa the office
and for the duration of his fnability to discherpgs hisg offi-
0lal duties, As stated hy Justieca Sharp in ths case of
Carpenter v, 3Jhe;pard, 145 S, ¥, (2d) 562

*If ths Legislature ahonld econelcde thist
an officer in the Nstional Cuayrd oamsnot perfora
the dutiaes of his orfice held by him in this
Stats, while tanporarily 4a the agtive ailitary
sarvise of the 'mited States, 1% asay make pro-
vision for such inadility, Just az it has aade
sixailayr provisions in respagt Lo othar State
offioas, where the head of a dspartaent 43 upe
‘2bls for sny renzcn to parfora thes dqutisa of
the office, Tt may adjust aslariszs on ascount
of falilurs to ierrora the dutisa assigned %o
offices. 3Section 10, Article 14, Constit=tica,.*

We are of the oninion, howevar, that insofar as
the 111l undertakes $o orsate and define a "tsaporery vacancy®
in an office it overstops the constitutionsl bvoundarise. It
goons t0 us that ths office must de vecant or not veosnt,
If it bs vacant, than there 1s and oan bde zo present incum-
bent, whsthsr such vagsndy ds teaporary or permanent, If
it be vagant, then the constitution, {%self, provides the
method of filling such vasancisz in most instances, In such
cagsas, of courss, the Legislature has no alternative; the
vaoansey must be ;11104 in the msnner presoribsd by the

sonstitusion,

oy is a vmcanoy in office ocrsated merely dy
virtue of the absencs of the officer in the military aarvice,
Hamilton v, King, 206 3. 4, 9533 Carpenter v, Shappard, 145
8, % (2d) 3627 Cramer v, State, 167 S, %, (24) 147. °
officer who is absoent in the military ssrvice oontinuas to
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be ths inoumbent of the office kaeld by hia at ths tine of
his induotion into the armed forces in contsmplation of
Seos, 33 and L0 of irt, 16 of the Constitution, and the
offiee does rot heccmns vzeant by reason Hf his adsenos
therefroa, Craner v, State, supra, The Coastitution “e-
ing spacific, we think the legislature 18 not authorized
to oreats 8 wvagancy "tezporary™ or otherwise undsr anch
circumstanvea,

%8 ares of the opinion slso thst the rrovision of
the bill whioh requires that the officer wio has been teap-
orarily abseat in the nilivtary sarvice, ss desfined by the
statute, shall not resume his dutiss, nor de entitled to
the emoluzsnts of the office until after he has givea thir-
ty days® sotice in writing %o the teamporary srpointee 1s
vnecnstitutional, as being in soaflict with Secticas 33 and
L0 of Article 16 of our Ccanstitutionm. iwhila, mz we have
hereircabove -ointed out, the Ligislmbura nay provide foy
the discharge of nles dubtiss, during tho period of hig ab=-
gonce, hs is, and continuse to bs ths "offfcer® and entitled
to the office, +hen his period of absence hag terxminated,
and he is sble to re-entsyr upon the discharge of hia offi-
0ial duties, he i» entitled to do go, and to receivs his
compensation theraefor, and such rish& osanot be made de~-
pendent upon prior notliue to the appointes who has baeen
appointed and 1s entitlad to serve only during the absancse
of the real offiocer. e think this viow is in secord with
tha sxpressions of our Supreae Court in the omses of Carpan-
ter v, Shepperd, 145 3. #W. {2d4) 562 and Crazer v, State,
167 s. ¥, fza) 147,

Trusting that the above fully &nswars your in-
quiry, ws are

Very truly yours
ATTORHEY GTNZIRAL OF TRIAC
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