OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

arraLn C. MANN
ATTORNEY GENERAL

Honorable Goorge E., Sheppard
Coaprroller of Pablie Acdcounts
Adstin, Texas

Dear 8ir: Opinion Xo. 0-

This will acknowledge reseipt of \your letter of March
11, 1943 with whioh you tran ted your entire fils in son-
nesotion with the olaim of Fudge C{ XK. Cuin for salary as

- ~
We eonstrue your letter as A rongnt for an opiaien
as to whether you 14 feau Judge\ﬁgigjrarrant- for nis
services. " Ny

The file
November 3, 1948, Ho
the office o

flects th;¥\¢t the general elestion held

radle 0. K. Qiin was a candidaste for
657th Judieial District
scender 10428 the 5tate
sonsisting of the Goveraor, the Attorney
cenera Seg¢retary or-Stats, 418 in aoocordanes with
the statutqes of this 3tate,open cnl eount the returans of

al gleotiocn M)d throughout the 3tate o Roveaber

strics’ Officers, and thersafter on Dedeabder 8,
ths trde and oorrect tabulations of the votes
cast for all ¢8 for the respeotive Distriet offices
ad same appe from the offiolal election returns filed
witk the 3eoretary of State, and that C. X. Quin received
the hizghest namber of votes ¢ast at sald eledtion for said
office of Distriot Judge of the $7th Judicial Distriet.

1042, certifie
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The file further reflests that 0o oertificate of election
was over sade out signed and delivered to Judge Quin by the
Covernor as provided for iam Article IS V, 4. C. S. and that
Judge (uin 4id os Jenuary 8, 1943 quslify as Judge of the
Distriet Court of the 857tk Judieial Distriect by taking and
subseribing to the Constitutional oath of office, a sertified
copy ¢©f which wes, on Fedruary 10, 1943, together with a U,
8. Post O0ffice acney order in the amount of one dolliar payadle
to the Secrstary of State, sent to the Secretary of State by
Judge Quin requesting that offieial to issue and forward to
hiz a comalssion eigned by the OQovernor as provided for by
lavw (seesion M0 Artiels IV of the Comstitution and Aptiele
3040 V. A, C, 8. ) T™ha Seeretary of Htate recdeived the soney
and jnstrunsents forwarded By Judge Quin. No ocomaission has
ever been lssued to or redelived by Judge Cuin,

Artiels 30385 ¥, A, C. 8. reads!

“"When the returas have been oounted, the
Governor shall imasdiately maks. out, aign and
deliver = certificate of elestioa, with the
seal of the State thareto affixed, to the persea
Oy persons who shall have received the higheat
number of votes for sach or auny of ssid offices.”

8y your letter of February 10, 1940 addressed %o
Judge (uin you refused payment of his salary by virtue
of artiole 1388, Y. 4. C« 5. which reads:

"Ho offieial who fails or reluses to take
_out a comnimsion shall be entitied to colleot
or recoive either from the State or froa ladivid-
uals any money as fees of offlice or cospensation
for offieial services. Nelither the Compiroller,
coamissioners sourt, county auditor nor any other
peracn shall approve or pay any olala or aseouat
in favor of any such officer who has so falled or
refused. The ueeoretary of 5g¢ate shaull from time
to time, as such comeissions are issued by him,
furnish a 1ist thereof to eaoch comalissioners cours,
sadh oounty auditor and to the Comptroller, with
the nane of the county in which auch officers
reside, Each 3tate, distriot, county und precinct
officer is required to apply for and receive his
comuission,”
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e assume for the fur?o-o of this opinion that there
is 00 question as to the validity of the elsction by virtue
of which the office is claimed.

This department im construing irtiole 3882, supra,
in our Opinion No. 0-4863 sald:

*7his irticle does mot prohibit the duly
appointed or eleoted offielal from aoting «s
suelh, but prohibite him from eolledting or re-
oaxvfa; from the $tate or individusls monsy as
fess of offiee or sempeasation for his services,
if he bas ¢ or %0 take out a eon~
atssioa, Ve 40 2ot is Btatute applicable
$0 ¢« o+ «¢ IS 13 designed, in ocur opinica, te
punish the offielal wie is not o sajoned
through bis emn default or neglest. The language
of the Statute 1s that 0o offiefal who fails or

sfuges to take cut a commission shall be entitled
Eo Tees of office, Rach of these words implies
the existence of fault upoa the part of the
offieial. . . "

In the eleotion contest case of Orth v, Benavides,
128 3. W {&nd) 1081, for the office of county and 4istriect
clerk of Brooks County,the Court said;

"It 4s iaportant to wait uatil the retura
day of the election so that the canvasaing bdoard
Bay have an opportunity to oanvess the votes and
declare the result of the elestion, but after
the result has deen declared the issuing of the
certificate of eleotion is a ministerial duty
and s nere mattsr of form. . . ."

4e 40 not believe that Judge uin falled or
refused to take out a ecomaission, but on the eontirary
wo bolleve that he has met and executed every duty
fmposed upon him By law, and in view of such feot we hold

that the issuance of a comaission is a ministeriel duty
andd that Judge Quin is entitled to hLis pay as Judge of t¢°
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Distriot Court of the 57th Judic!ial Distriet fromw the date
of his qQualification, It follows that yoa should issue
warrants covering suoh selary.

%e return herswith all instruments subuaitted with your
letter of request,

Yours very truly,

ATTORN ! CI{ZRAL OF TEXAS

. %4 /Ww?

Lloyé Armstrong
Amsistant

lA:ned

AY¥c - _APR 10, 1943

Tl € P

Toorl oy SONTRAT TEXAS

APPROVED

OPINION
COMMITTEE

,‘:‘- !'. .
BY, {f
=
CEATEMAN



