OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GERALD C., MANN
ATTORNEY GENERAL

Honorable 8, J. Ieascks, Chairman
Committee on Judiociary and Uniform State Laws
House of Repressentatives
Auatin, Texas

Dear Siw: Cpinton Mo, |
o ey Doas Artic 485, Pelal Code

“We arxe in resaipt o ptter of aroh 18, 1943,
wherein you state, "before atte L0 enact legislation

y re
on the subjoet a0 &5 to incll ,' @ oommonly known as
a - 'black Jack'! it is coneidered well toinquire whether or -
not 1n'{aur opinion the statute now ipéluding as it doex the

rtt does Aot alrend- ocover the otjeot sommonly
kneun &g & 'black jagkt.~  In pursus 0 this request we
- have ﬁ!i&g&nﬁly”b Ted jasstion, epd searched for former

opizions of the Atforpéy Gemeralte Cepirtment on this subject.
¥hile we heve foukd 89 previdy $nione on this propesition
by the Attérney Gehgrealle TDepartaent, we &re £lad to rendex
to you our.opiniea on vht wegtic

dde, reads ss followsy .

: gfry on or nbout kis person,
§: saédlt bags any plstol, 4 rt
ie . ' . sword cane, apeay or knuck
made of\any metal or any hard substance, bouie
kuife, or\any ctkér knife manufactured or sold

e\ pu 6 of offenee or defense, zhall be
puaisbed fae not less then §100.00 nor more

less than one month por more than one year, acts
1887, p. 6; Acts 1905, p. 50; Acts 1918, p. 194."

A
NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL CPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



o peganded onsprogedural: grounda, .. The dasoription of the, wes

Honorable S. J, Isaacks, Fage 2

: . It will be noted that the term "black Jaok™ ia
got in¢luded in the statute while the term "slung shot" is
included, but not defined, ' , .

The Court of Criminal Appeals, 1908, in tha casge
of Geary ¥, State, 108 S. W. 579, reversed a conviction for
carrying a “"slung shot* and remanded the sause, The court
held that the weapon involved, desoribed as & “stiok about
8 or 10 inches long, being composed of an ordinary round
chair-round, being smaller at one end than the other, and
the small end having a hole bored through it, and a strxing
run through this hole, which ocould bBe hung on the wrist™;
and the "larger end of the round had zome holes bored in 1t
and secmed to be filled with some kind of metal”, was not a
rslung shot" ss prokibited by Article 483, Penal Code of
fexas. - The court qucted with approval Webster's definition
of & slung shot as a "metal dall of small size with a string
attached, used ror striking"-. R : S :

' The Gourt of Criminal Appeals in 19S5 in the case
of Vargee v. State, 128 Tex. Cr, Rep. 189, 79 8. W. (8} 860,
affirmed the conviction of ths defendant for sarrying a

slung shot, although the Juldgment was reversed and the cause

‘::1-'8'

pon acknowledged dy the Court of Oriminal Appeals in "
case to be a slungz shot, 1s s=carcely discernlible:-from the
desocription of the weapon used or carried by the defeondant

in the case of Geary v, 3tate, 108 8, W, 379, above quoted,
wherein that weapon was held not $o be a slung shot, The

only discernible differences in the nature of the two wea-
pons appeara to be trivial, thet being the weapon in Vargas

v. State was composed of a pileca of stssl or mstal;.covered
by horse hide or leather, whereas in Ueary V., state the wea-
pon was basiocally a roun& chair-rounfl mede of wood, These
dirfersnces deing trivial and inconseguential, it would ap-
pear that the Court of Criminal Appeals in Vargse v. State
effectively overruled the former opinion of the Court of Crim-
inal Appesls in Geary v. State; however, no mention ofgeary

v. 8§ate i made in the opinion of Judge Lattimore in Vargas
v. State. o o -

In Vargas v, State the weapon acknonladgéd by the
Court of Criminal Appeals to be a alung shot was desorided
es "being a plece of steel or metal enclosed in stirips of



. THonorabdble 5. J, lsaacks, I'sge 3

R SR

harae hide or leather; one end tapering to whers by strips
or straps same could be fastened to the wrist", The most
recent propouncement by the Court of Criminal Appeals on
the definition of a slung zhot is that stated in the opin-
ion by Judge Greves in the cess of Smith v, Stete, 140 8, ¥,
(2) 4b2., In this case the witnesses testiffed that the de-
fendant hit the complaining witneaas with a "black jack",
whereas the ttisl court convioted the defendant for carryins
s "slung shot”, The judgment of conviotion was .therein re-
versed and the caunse remanded, one of tha arrora of the trial
oourt being in the refusal to' submit the oharge as requested
by the defendant dcfining the same in "aome language as uged
by Mr. Webster or the Geary case®™, The approved definitions
therein cited are those contelned in 8 C. J., p. 113, defin-
ing & black jack ags "a mmell leathsr covered c¢lub or hilly
weighted at the head and having an eleetic ghaft, thia being
a quotation from Webster's International Dictionary". The
Court of Criminel Appeals cited with approval the definition
of & slung shot as defined in 58 C. J. D. 773 a8 & "hall of.
shot or metal oovered with lsather, snd a band of elestic or
leathaxr attached to such bsll, and made sc that the ssme can
be attachell to the wrist or arm of e person} s metal dball of
small sizé with a string attached nged for strlking; & anall
nass of mekal, or atone fixed ou & Llexible hendls X
the like, asd Tor a uuapon" T

' In ‘the above qucted opinion ths Court of Criminal
Appeals exipressly Qifferentiated betwsen a "slung shot" and
a I:iack Jeok® as evidenced by ths tollowlns language of ulid
op ont ; :

. '!ho ‘sourt throughout his charge reroru to
'clung shott while the Stete's witnesses: refer

to a Yblack~jack'. This contralictory matter
~should bs oliminated Or DATMORLIE6Q 1n gome wa
; B ;

' ‘Tt 18 eigniticant to nata that the Legislaturo of
the State of Cglifornia in tha "Deadly Feapons Act®, Statutes
1985, p. 542, sec, 1, prohibits possession of any instrument
or weapon of the kind copmonly known as & “blask Jack", "slung
shot", etc, the statute itself Adistinguishing a “black jack"”
rfrom a "slung shot", The differecne between a “black Jack"
and a “alung shot" has bheen rocognized and rollaned in the



California ocourts interpreting the California Nesdly %eapons
Act in the cases of Peopls v, Mulherin, 3% P. (2) 174, (hear-
ing denied dy the Supreme Court), and in Feople v, ¥ ams,
279 F., 1040, Dist. Ct, App. Calif, 1In-the last mentioned

case the defendant wag ockarged with possession of a "black
Jack" or a "slung shot", and the court approved of the trial
court's definition of a black jack as a "small leather covered
clud or billy weighted at the end, and having an elastic
shaft®™, But the court further defined e "glung shot” ag a
vsmall mass o6f metal or stone fixed on a flexible handle,
strap, or the like, used as a weapon", The court held that
although a "black jack™ ig not =2 "slung shot®, since carrying
of either is prohibited, that if the defendant was found
guiTty of carrying either e "black jack” or s vslung-shoi"

the conviction should be afflrmed.

You are sdvised that while the question is not en-
tirely settled in Texas by reason of the uncertainty of the
legal definfition of "slung ehot", the most recent pronounce-
ment by the Court of Crimine]l Appeals distinguishes betwsen
e "blagk jack® and a "slung shot", theredby upholding the
esrly opinion of Geary v, State providing in effect that
‘the oarrying of & *black jack" is not prohidited under ATti-
;Texas, inssmuch ag a “"black jack" 1is

not a *slung shot®, " At least two Texas convictions have ™ ™ " '~ -

been reversed and remsnded dy the Court of Criminal Appeals
when the defendant was convicted of carrying a "sling shotw,
whereas in faet hs carried 2 "black jack". The "bdleok Jack™
and "slung shot" are recognized t¢ be two separsts and dis-
tinct ‘oriminsl wespons under the statutes of the 8tate of
Califorunia jind under decisions of ihe Califoraia gppellate
courts in the interpretation of said statutes. Therefore
you are adyisad that in our opinion under the present status
of. the law, Articls 483, Penal Code of Texas, does not pro-
nibit the carrying of a weapon commenly and legally known as

s "bleck jack",

. Vefyrtrulf-ioura
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