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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
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GERALD C. MANN
ATTORNEY GEmural

Honcrabdle Jesse Jamecs
State Treasurer
Austin, Texas

Dear Sir:

Opinion Ko. 0-5140
Re:
period
suits

Your request for opihion, dajed
the acoompanying letter from Honerable J. L.
reocived and ooncidered by this De nt

letter as follows!
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Honoreble Jesse James, page 2

Mr. Rasderry's letter reads as follows:

“Your letters of Mareh &, 194), addressed to the
Mortgage Investaent Company of X1 FPaso, Texas and the
E1l Paso Fedseral Savings & Loan Asscoelation have deen
referred to us for attention, Both of these institu-
tions have paid the State Note Btamp Tax under protest
over a pericd bYegianing in Ootoder of 1941 up wn§il the
present date. We assume your letter is written view
of the recent decision of the Community Publie Servioe
Companry vs. James, 166 8, W, (24) 395. No suits have to
date doen filed against the State Treasurer under the
provisions of Art., 70574, dut if ell oleims eovld Dde
Joined in one suit, we would prooeed with the riling
of the same. We would like to have you advise us whether
or not the Attorney General eonstrues the statute lest
montioned to mean 90 days from the payment of the last
tax under protest or whether he construes it to mean
that the suit must be riled on ea¢h tax within 90 days
after the ¢ it was paid. VWe would like to hear from
you further ia this regard at your earliest oonvenience.”

We assume that Nr. Rasderry's mention of Subdivision
(4) of Artiole 7057 was a Vypographiesl error and shall disouss
his question with respeot §0 Subdivision (b) of said Article,

Sestion 2 of Artiele 7057 provides in part:

"Upon the payment of such taxes or fees, socompanied
by suoh writtea protest, the tax-payer shell have ninety
(90) 4days from said 4ate within whieh to file suit for
the reocovery thereof Im eany eourt of eompetent jurisdie-
tios in Travis County, Texas, and mone other. . ."

Thus, in uwnamdiguous lczguago the underlized portion
of this quotation provides that suits filed under {iis Article
must be eommenced within ninety days from the date of payment
of the tax.
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Honoradble Jesse James, page )

In Seetion 2= of this Artiole provision is made
whereby a Saxpayer may file suit on the first of a series
of payments, provided sued suit is commenced within ninety
days from the date of such payrent, end may thersafter add
sudbsequent payments to the original suit by way of amendment,
provided such amendments are made within minety days froa
the date of payment of the added tax. To hold $hat a Sax-
Peyer may pay & series of taxes under protest and may rile
ouit at any time not exceeding Binety days from the 4ate of
She last payment would bde largely to mske unnesessary and
superflucous the mode of handling a series of tax payments
provided in Seotion 2a.

Moreover, in Seotion 4 of the Article under eon-
sideration it is made the duty of the State Treasurer to
transfer protested taxes into appropriate State funds “if
suit is not drought within the time and within the manner®
provided by this Artiele. If a taxpayer were allowed to
await the last in a series of protested tax payments and
to £ile suity for the total of such payments within minety
days from the payment of the last amount, it is odvious
that the State Treasurer e¢ould never know, with reference
to any individual payment, whether euit would eventually
be drought within the allotted time and whether sush peay-~
mont should be transferred from the suspensze aocoount,

Suck a freesing in the suspense aoccount of protested
taxes cannot be deonmed to have been within the oontem-
plation or intent of the Legislature when this Article
was passed.

Oonsequently, it is the opinion of Shis Depart-
mont and you are respeetfully advised that suits filed under
Artisle 70579 must de filed within ainety days from the date
of payment of the tax unless the taxpayer aveils himself of
the optional mode of suit provided d»y Seetion 2a of said
Artiole,

Trusting that the foregoing satisfeetorily answers
your question, we are

Yery truly yours
&3, pecn ATTORREY GENERAL OF TEXAS

S e LTt R. Dean Moorhead APPROVED
Assistant comMITTAR

BY
CHAIRMAN



