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5 OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

o -

aErats C. MANN
ATTORREY GENERAL

Honorable Paul Tonald, Chairman
Committee on Judicial Districts
House of Pepresentatives
Austin, Texas

Dear Sir: Opinion Na, 0«51%%
Re: Constitutionality cle
326 v ‘-c C’- 5.. !f-ed

| Your request for opi beap received and
carefully oonsidered by this
request as follows: '

*Is 1t Constifutional £ e Legislature to
pass a special ing the office of Assist~
ant Distriot A srtainocoynties by popu-

lation brackefs ng fo nt of the
newly oreateq o 8 General Fund of
the State?

please sdvise whsther
the io 326m, is valid and
Condti

Assistant dlstrict attorney in
striot and selary.--360, 1.

Thadt, irxell Jydlo¥al Distriots in this State come
ties in whioh the aggregate pop~
Distrioct as shown by the Federal
cengug oR 1920 18 in excess of 74,427 and not in
exceas of 74,428, the duly elected Distrioct Attor-
ney shall have the right, with the consent of the
Judge of said Blstriot Court to appoint an Assiet-
ant Distriect Attorney, who shell hold his offioce
one year,

ulationnof 8
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"t3e0, 2, The Aaalistant District Attorney
provided for in Seotion 1 of thie Aot shall re-
ceive an annual salary of %3,000,00 to be paid
mnonthly out of any money not otherwiss approprie
ated, upon the sworn socount of such Assiatant
Distriot Attorney approved by the Distriet Attor-
ney and the Judge of said District. (Acts 1429,
Kst Leg., p. 665, oh, 297.)'

“. . & ."

Article 5, Seotlien 21 of our State Constitution
provides:

"A county attoraney, for ecounties in whioh
there i3 not @ reaident oriminajl diatriect attor-
ney, shall be eleoted by the qualified voters of
each oounty, who shall be commissioned by the
Governor, and hold his office for the term of -
two years. In case of vacanocy the commissioners'
Court of the oounty shall have powesr to appoint
a ocounty attorney until the next gensral elestion.
The county attorneys shall represent the State in
all cases in the Iistrict and inferior ocourts in
thelir respective counties; but if any ocounty shall
be 1neluded in a district in whioch there shall be
a distriot attorney, the respective duties of dia~
triect attorneys and county ettorneys shall in such
counties be reguleated by the Legzislature, The
Legislature mey provide for the eleotion of dis-
triet attorneys in such distriots, as may be deaemed
necessary, snd nake provision for the compensation
of district attorneys, and county attorneys; proe
vided, district attorneys shall receive an snnual
salary of five hundred dollars, to be paid by the
Ztate, and suoh feee, commissions and perquisites
68 may be provided by law, County attorneys shall
reaoeive as oompensation only such fees, coumisaions
and perquisites as may be prescribed by law,™

Article 3, Seotion 56, of our State constitution
providen in part as follows:

*The legislature shall noti exeept &g othear-
o

wice provided in this Conetitution, pass any looal
or specinl law, authoriming:

* [ L] L]
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"Creating offices, or pressribing the powers
duties of officere, [} 8, t

e; gtion or mcho aistrie } ersooring ours)

Conatrulng the above quoted provisions of Article
3, Seotfon 56 of our State Constitution, irn the oase of Gom~
nissinners' Court of Limestone County v, Garyett, 236 S8, W,
970, Texas Commission of Appeals, the sourt said:

"Seotion 56, Art. was & part of the orig-
{nel Oonstitution of 137& There is nothing in
the lenguage of that section suggestive of a limita-
tion of the effest of the provision againat eorea-
tion of offices by local or aspecsial law to any

olass or classes of offices, nor is there a sug~
gestion of suech limitation in any other partion

of the Gonatitutlon. Th 1imitation ‘fefﬂ :)
D1806S o‘ A N o8 _of offisers h

nwh e ;;4][11133 an
oik]lHEJIEZIISE&‘lﬁf’[!!!l!!&!lﬁ?IﬁIJI[IIJl[I n
of fice in any of those places,” (Undersooring onrnl

Under Artiocle 5, Seotion 21, of our State Consti-
tution, sapra, the Legislature is given the power to oreate
the orricc of district attorney in eueh districts as it may
deem necessary and to define tha powers and duties of such
offioers. This seotion of the Constitution would also auve
thorize the Legislature to oreate the office of distriot at-
torney in s specifie Jjudioial district by its name or any
other form of designation and by the same tekea it would au-
thorize the Legislature to allow the district attorney of a
partioular named distriat to employ mesistante,

It is our opinion that our State Constitution does
not prohibit the Legislature from easoting a local or speocial
law creating the office of assistant district attorney. The
Constitution doee prohibit the oreation of ocounty, eity, town,
election distriot and school distriot offices by iaeal Or spé-
oial law. The case of Miller v, El Paso County, 150 8. ¥,

{(2) 1000, Texas Supreme court end oases olted éhoroin, would
not apply to Artiele 326m, V., A, C, 8,, because the office
csreated under Apticle 326m, Ve A, O, 8., to wit: assistant
distriot attorney, not only is not prohibited by Article 3
Seotion 56, or any other portion of the Constitution, bdbut il
one speciriaally suthorized by Article 5, Section 21 of our
State Constitution,
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Y@ therefore hold Article 326m, V. A, C. 5., supre,
to be a valid and constitutional statute,

Very truly yours
ATTORTEY GENERAL CF TEXAS

T Foeii

¥m, 4., Feanning
Assistant
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