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THE ATTORNEY GENERAL

OF TEXAS

(zerald C, Mann AUusTIN, TEXAS
IR EC IR K ,

AT TORNEY UENERAL

Honarable Hohghton Brownlee, Chairman
Committee on Governor's Nomlnations
The Senate

Austin, Texas

Dear Senator Brownlee: Opinion No. 0-5157

Re: Whether or not the fact that
Mr. Mills {s an employee of
the Houston Independent
School Distriet disqualified
him from holding membership
on the Board of Regents of
the State Tesachers! College.

We- have your request of March 23, 19h3; as follows:

"At the request of the Senate of Texass and
as Chairmen of the Committee on Governor's Nomi-
nations, I am directed to submit to you the fol-
lowing question:

mr, Hubert L. Mills has been sppointed by
the Governor as a member of the Board of Regents
of the State Teachers Colleges. Mr. Mills is an
employee of the Houston Independent Schools,
serving in the capaclty orf Business Manager and
not as teacher.

"Does the fact that Mr., }ills is &n employee
of the Pouston Independent School District dis-
qualifty him from holding both that employment and
membershig on the Poard of Regents of the State
Teachers Colleges?"

Seotion 40 of Article XVI of the Constitution with
respect to dual office~holding is of no importance in the con-
sideration of your question. That Section declares that "No
person shell hold or exercise at the seame time, more than one
civil office of emolument, * * *"_  with certain exceptions
not pertinent here,

_ It hes been uniformly held that where a person, hold-
ing one civil office of emolument, accepts another civil office
of emolument, he thereby lpso faoto vacates the first office
upon entering into the second. ©So that, Section 4O does not
prevent the appointypent of Mr. Mills, or his acceptacne, of the
position as a mamcer of the Board of Regents of Stete Teachers!
Colleges, in any event,

Section 33 of Article XVI of the Constitution deals
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with a quite similar situstion, but 1t affects only the right
of compensation by the State., That Section declares:

"The accounting officars of this State
shell nelther draw nor pay & warrant upon the
treasury 1in favor of s&ny person, for salary
or compensation as agent, offlecer or appolntee,
who holds at the same time any other office or
position of honor, trust or profit, under this .
State or the United States, except as describdbed
in this Constitution,®

The situstion presented by you does not come within
any of such exceptions.

It will be noticed this Secticon does not fordid the
holding of such duel offices or positions of honor, trust or
profit, under the State or the United States, but it does for-
bid payment by warrant upon the treasury in favor of suoh per-
son for salary or compensation whastsoever,

The prohibition of payment in e cese coming within
that Section applies to both positions, Such & person can
draw pay from the State treasury for neither of such positions.
(See Opinion No. 0-5123, copy herewith),

So that, enswering your question specifically, we bdeg
t0 advise that the fact that Mr, Mills is an employee of the
Houston Independent School Distriet does not disqualify him
from holding membership on the Board of Regents of the State
Teachers' Colleges,

Employment by the Houston Independent School Dis-
trict is not an office, but it ia a position of honor, trust,
and probably of profit; but the position of membership on the
Board of Regents of the 3tate Teaochers' Colleges is an
oftice, under the law, within the meaning of Section 33,

So that, while there is nothing forbidding Mr. Mills to
h®l4 and exercise both the position of employee and the
office of member of the Board of Regents at the same time,
but in no #vent mey the accounting officers of the State
issue or pay & warrant to him as salary or compensation
whatsoever 88 a member of such Board of Regents,

Very truly yours
ATTORNEY GENERAL OF TEXAS
By /s/ Ocie Speer
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