THE ATTORNEY GENERAL,

OF TEXAS
AUsSTIN, TEXAS

Honorable Ennis Favers, Chairman

Privilsges, Suffrage and Elections Cemmittee
House of Representatives
Austin, Texas

Dear My, Favorst Opinien No, 0-5166

Re: Constitutionality of House
Bi1l Neo. 37, insofar as it
would affect a contestsd elaction.

Your request for an opinion frem this department is as

*House Bill No. 37 will seoa be before the
#use for constder This Wili pertains to the
ballots=lug clate a ruling as to the
S of ¥ . insofar as it would af-~
»

§ not have te have express

able iAo make law, but en the contrary,
ons attacking an act upen coastitgtissil grounds must be able to show
clearly ~- beyond a reasonable dubt ~- that the Act is void, by reason
of some specific provision of thefCen

i The Constitution does not attempt to Jagulate
nor does it give to any ene a vested right in the
a remedy. Ordinarily, ne one has a vested right

it may be that the method of xumbering
tn the Bill might make a contest futile in any event. Even so, that wouid
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not affect the constitutionality of the Act, under the holding of
the Suprems Court in Weod v, State, 126 S.W,(24) 4.

The Court there upheld the validity of an election at
which voting machines were used, In speaking of Section 4,
Article V1 of the Constitutien, it sald:

*It requires that in all elections by the poo-
ple the tickets shall be numbered, * ¢ #, The first
requiremaent of the above comstitutienal provision
is that in all elections by the people the vote shall
be by ballot. We think that this provision simply
means that the voter in all elections shall be ac-~
corded a secret vots or ballet, * * %, It is provided
that the tickets shall be numbered. Of course, the
word ‘ticket,’ as here used means the same as the
word ‘ballet.’ The ballot must be numbered. I we
understand this record, the election officers kept a
poll list which showed the name and mumber of ¢each
voter. When the veter registered his vote on the
machine, it (the machine) recorded the number of the
ballot. To cur minds this meets the requirement of the
Constitution. As we understand this machine, it is
not possible frem the record made by it to determine,
in an election contest, how sach voter voted, Be that
as it may, the Constitution contains no such require~
maent. The Constitution simply requires that the ticket
shall be aumbered, The machine does that. * * &, We
think that one of the ways to ascertain how a voter voted,
where a machine like this has been used, is to put such
veter on the witness stand, and ask him thd queastion,
He can answer disclasing hew he veted, if he so chooses,
This is a matter the voter himself can contrel. On the
other hand, the Censtitution guarantees each voter a
secret ballot; consequently, he can decline to reveal how
bhe veted, if he so chooses.”

Trusting that what we have said will be a sufficient and satisfactory
answer, we are
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