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Honorable Deri Ford, Administrator _
Teras Liquor Control Board )
astin, Toxas 0-&7¢6

Deay. Sir:

Opinlion lio. ©
Ra: liarried woma
of cavorturo »enovd

; 1 ferne s80le uNhd

Ve

abllities

Aa C. So’ .‘ﬁ}' ;o
linuor» business on
money and praperty
Zain package storz por-
orale a3 128Dy & five

A ‘ reldil liquor stores and
:al ved\attor,

>

n rocelived anl
“e guote fron your

. aueo"n is «lvcady tho
'ﬂX¢mu4 nunder of poanite sllews

Y of Section 17, Article I of tho

#all bo LnWa;ful for any person to hold
or have an interost 4n more than Tive (5) pookage
stores or ths busincos thorcolfs. It shiall further
be unlauifvl For eny poroon to hold ox have an ine-
terest in noro than five (5) rackaze store psrzits.!

*In order Hhat we npay pass wpon this question,
44 uould be appregimted 47 you would furnish us

-
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" your opipion in response {0 the following gques-
* tionst

sy

FYEE TN

1. Con married women who have had their
disaeb:ilitics of coverturo renoved end b< declared
femo soles under Article 4626 of the Reviecd Stat-
Mbes of Texas, go into the retail licuor dbucinass
vith thelr ocun money aand obiein liccases to opsr-
ate retelil liquor stores up to five?

. *2, %ould it make any dAifferense 4f their
: disadbilitios of oovertare wors removoed and thay

© wiore made fome soles for business purposss, using
"tholr own monsy, if tholr lusgbands wero &lso in
the retail liquor business and had five persits?

“oooq“

Artiode 46256, Vernoa's Anaotated Texas Civil S%at-
utes, reads as followst

"Any married woman, with the consent ol eand
Joined by her nusbvand, may apply by written poti.-
tion addressed to the district court of the aounty
in vhich sie way desviro to titnsacy businens For
Judrnoary or owdsrs of the suaid couvrt ranovinz hor
disanilities of ocoverture «nd daclarirz her feue
pole for nerouniile end traéing purposos; such
potition shall set oud tho causes vhich meke 5t
to ths advantsgoe of said rarrled wozun 40 be so
Geclared fewe 50lo, &nd shell ve £iled and docketw
ed as in othor casses, and &t any tize therealtor
thp alstrict court may, in ter: {ise, take up and
heéar sa2id patiticn sné ovidenes in rszard thereto,
‘ If upon a hearing of sald pestition and evidence

roluting theieto, 1t appearz t¢ $he couzt that it
wonld bz to the advanbuge of tho weisan apdlyins,
thea g2id court sha2ll enter it3 docrse fcoloning
said parried worza fome sole for mevcantile or
trading purpozaes, and thereal'ter sho nuy, in hor
own nsge, coatract and be contracted witin, svuo and
be sucd, cnd ell of Lor soparabe vucporty not ox-
entpt L£roa oxooction ander thoe luws of Teidez shall
: theroaTter be onbjoset to hor dedbts und lieblo une~
; dex oxscution thorelfor, snd o cuiitraols and ob-
ligations sh=l) dbe binding on hor., Acts 1011,
. 92y hots X937, LBGh Leg., D. 13K3, che £39,
2" :
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Opinlon No. 0~1640 of this departaent, written by
Honorable Grover Sellors, dgsistant Attoracy CGenorsl, (now
First Assistent Attornoy CGeneral), holds that the Texas Liw
quor Control Board can not lerally deny e marvriod woran &
pornit to roatail wine and bear on the eole ground that her
husband had been convicied of a felony and would nrofit fron
her business under commmnity property lasise %e quote Trom
orinion Yo, 0-164L0 as follows:

"The sole question propoundsd by youn for our
- oonsidoration, as vwe understend it, is vhether a
rarried voman may bo dcaled o permit to rvetell
wino and beer whsn hor husbvand, vho is dlsgualie
fied from rocolvingz such o pornit would bepefit
Egereby, under tho conmuaity-property law of this
Statc.

"It seons petbled lsw that a married voran
may cnber into tho norceentile dbusiness at her will,
.23 Te o po 304 § 266, from which we quotc:

"thechnically, o married voman say bos & more
ohant or trader ai will, sy far as the imnediato
tranznotion ol tho businsss is conceered., Thoei
iz, che may own marchandise and wares I{redly, rmay
buy oxr sell thean ab pleasave elther for cash ox
on oredlt, may rent or lcase bullidings ov employ
olerks and obther h2lp ncededs o o o

"I¢ the wife independcntly of her husteond
should go into tho wino and beer businress he would
w30% in any vay be lisblo foxr her debis., This was
. held in tho case of 7. B, Nirshlfeld & Co. v. Evans
ot ux, 56 S. W, (2) 683, vherein tho court sald:

wtihe pleading feils to show eny considoration
for tie pubseguent promiso made by the husband,
Yonry Iivans, to pay for goods previously sold to
his wife snd for vuhich she was not responsible.
So Tar s the pleadings show, it was a varval pro-
nise and is Furthor void undor tho provisions of
the statute of fravds,t

sThis case reached the Suprcmo Court ang was
artirzed, 93 S. W, (2) 143,
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"It ip true In the ordinary case, where the
wiifo oo dntn dusiness for hersoliy, the profits
fron the busincos, iIT any, would by ferco of low

becone the cormmunity proeporty of ths wife ang Her
huabangd, 23 ?, 7, i 2 60

"Fron the forcgolng authorities It must be
held that the hushand has no interost whatsover in
the wife's busincas. It follows that 47 the lhuse
band zhould be benslitted Tron a parmid issucd o
tho wife, it would not bLe by virtue of any poermit

in which hz was intcerestced but solely becauss-of

tho profTits of tho busincss covored by the parnit
issued Go the wifc alone, and in vhich he was not

et all intorested. Whe husband's rights coms to
hic not from eny interest which he has in the vwifs's

buaiﬁessi but solely as a pattor of law, which nakes
the profits cormunity proporty.

*Feither do we agree, undsr the facts subnlete
ted, that the proflits derived fron the wife's busi-
ness would necessarily be communily properdy.
Cleaxrly, tho hushand would not ba ontitled to g
permit 4o cnter this business, for tho veason thob
tho law doss not allow oneg guilyy of his cenduct
{0 receive such a peximit. Yhere ths law donles

& husband tha right to go into a business, or pro-
£4t thoroiron, bescause of his conduot, and the
wifc entoers such businoess, it woulé seen that the
profits would bo her separate property.

"¥e think both the foregoinz couclusions are
fully supported by the celedrated cass of Dickson
v, Strickland, 2065 S, ¥, 1012, in which the Supreme
Court ovorraled the contention that Mra, ildricn 4,
Ferguoon ¢ould not quallfy as Goveraor badtuss of
her husband's impeachucnb: '

withe fifth question inquires vhethor Urs,
Ferguson wags rendcered inoligible by ths doores ol
the Senate of Texas, sittinz as a court off impeach-
ment, renoving her husband, Jamos Z. Ferguson, from
ths office of Governor and adjudzinz that ke bo
heneeforth disgualified to hold any office of power,
trust, or profit wndex tho state.
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"4ippollantts position &5 that the eaolunents
of the office of Goveraer &re communiiy property,
and that Jauzss %, Forpuson could nol receive his
comaunity Lal? of his wife's salary as Governor
without violating the decyree of impeachawnt,

"17¢ is unnecessary to Jnouire into the exact
status of tho viife's salery froa public office as
s¢parals or coamunity proparty, under cur preseat
Constitution and statutes. Yor, if 1t bo mssumed
that irs. Terguzon's salary asz Goveraor would ba-
long to the comnunity estnto of her hishand and

‘herseld, still Janes £, Forguson would not be re-

coiving or sharing any omolunont or vrofit Cerived
fron any office held by Jarmes O, Ferguson undeyr the
atate. The emolumoent would be derived Iroa irian
A. Ferguzon holding an office end porforming its
duties, Such o disgualification as is hove in-
gisted on could be suppvorived on no other theory
than that of legal ideatity of husband and wilo,
and that theory wo definitely repuliate, es 1t has
beon uniforaly rejlected from the enarlisab cases
deteriained by this couxrt,.

#tohe Constitubtion forbids the inposition of
penaliics on meabers of the famdly of an impeachad
Governor by declaving that the Sonnte's judpment
of inveachment shall extend, in sddition to punish-
ment ofter indictasnt and trield, oniv to removal
from office znd Gisyuwdification to hold office
andor the stats.

tiphero is a third reason why no supposed comw
punity intexvest of Jemes T, Ferguson in the saldary
of an offico held by his wife should reader hls
wife ineclizible to hold such office, And thzt is,
i by his wronz he had depaived hinsel? of any
right to share such salary, the sane would becoue
bis wife's ssparate estate. wxight v. Bays, 10
Tex, 136, 60 fm, Doc, 200; Kickawson v, Pickerson,
65 Tez., 281.°

wpon the Toropeing sutherdtiecs you are advised
that 3¢ $9 the oplnion of this deparimesnl that the

-
"‘“—v——_‘-m—-.,a-n-—.—,: T Ay Y D - ™



P T Y L PR R PN PO NPT B L P

g laa,

R I RN e L R R L S

PPYTYSR

- dily

P TRV DL Ll o

8¢

Honorabls Bert Ford, Administrator, Pago 6

Board would not ba authorized to dcay the peralt,
andor the facts related by you,.*

In vicu ol the above and foregoing &€uthorities we

PPy ‘1J>_

answor your first question in the effirmative and your second
question in the negative,

Yery txuly yours
ATPORNIY GINEZRAL OF T
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