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- OFFICE OF THE ATTORNEY GENERAL OF TEXAS
L AUSTIN
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GERALD C. MANN
ATTORNEY GENERAL

Mr. C. C. Chessher, Chaiman
Sub-Coomittee, Motor Yransportation
Committes, House of Representatives
Austin, Texas

Dear 3ir:

fise Transportation, and
Iffest of & Resolution on
said statute.

ter of April 23, 1943,
Résolution Ro. 23, vhich

for the purpose of con-
equipment, has prowulgated

motor carrier and its representatives, including
the representative in immediate control and pos-
session of the truck, shall endeavor in good falth
prior to its departure from any point vhen empty
toc lease or rent such truck consistent with any
prior commitments involved in the use of said truck

. NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESE APPRGVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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an route, to anocther person for the tranaportation
of property . . ."

“ROW, THEREFORE, BE IT RESOLVED, That Chapter
31%, General Laws of Lhe Btate of %oxaa, 4lst Leg-
islature, Regular Session, and azmendments thereto,
comuonly knowvn as the Motor Carrier Act of Texas,
shall not be construed, for the period of time that
the United States is engaged in war, or the Peder-
al Government's Orders remain in force as to leas-
ing of motor vehicles, tn measn that it 1s a viola-
tion of said Act nor any emendment thereof for a
private truck owner to lease or rent his truck to
anothey person in compliance with said Genersl Or-
der 0. D. T. No. 17, and that wvhere one private
truck ovner has leased or rented his trmuck to an-
other person in compliance with sald Genersl Or-
der 0. D. 7. Ho. 17 and sald truck is used and
operated by sald lessees, in the transportation of
lessee’s own property, neither the Jlessor nor the
lessee shall be deemed to have violated said Motor
Carrier Act nor any amendment thereof, and that
~neither the lessor nor the lesses in such case
shall be desmed to be a common carrier or contract
~~carrier under said Notor Carrler Act, as zmended,
~  regardless vhether under the terms of the lease
contract the lessor does or does not furnish the
driver for the truock snd regardless wvhether the
lesaor does nor does not agree, in vhole or in
part, to maintain and service the truck, provide
gas, oll, tires, and pay other expenses neaessary
to operate the truck while the same is leased to
lessee; and, be 1t further

"RESOLVED, That this Resolution be published
to the Rallroad Commission of Texas, the lav en-
forcement officers and the courts of thias state.”

I.

Your first question reads as follows:

*1, Is the type of agreement for use of &
Motor Truck belonging to a private truck owner and
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another person, other than a ocommon oarrier, »ss
set forth in this Resclution, in vioclation of
the Motor Carrisr At at this timet®

¥e recently wrote an opinion, ¥eo. 0-5165, for Senator Metoslrfe,

Chaimman of the Cammittee on Highways and Motor Traffic, Texas

g:na:o, on this asme resolution, a ¢opy of vhich 1is attached
reto.

We quote tho last paragreph thereof:

*In case of conflict with the Stste's police
pover the federal war pover is parssount thereto and
coantrola. Therefore, our answer to your gquestions
is that no truck ouner, operetor, lessor or lesses,
vhether or not he has g sertifioate of public ¢oon-
venience and necsssity or pemsit of the Railroad
Commission, can be subjeacted to any of the fines and
penaltios provided for in the Texas Notor Carrier
Act for using his truck in s particular saumer if
such agtion be required of him by a lavful order of
the 0.D.T., even though suah crder confliet with
the teras of the Texas Motor Carrier Act.”

iX.

By your second question you desire to koow the effect
of this resolution upon ths Texas Motor Garrier Act. In our
opinion the resolution canmot acaomplish the result desired, be-
cause it is not possible to amend an act by rescolution. In
this conmection the Taxas Supreme Court in the tase of Hwmble
oﬁd& Refining Co. ot al. v. Stato et al., 104 S.W. (2d) 174
s2id:

. e ¢ A sheiute canpol be amended by a
resolution, It must be amanded Dy re-snactment
and publication at length, and by an act or bill
vhich is subject to the vetu pover of the JGovernor."”

41 FROVEDAFR zeggqm/ Yours very truly
SCral A, T TSI ATTORNRY OF TEXAS
LY
LT SFENFHAL OF TIXAS By
vid W, Hea
Asein
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Encl.




