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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD ¢, MARN
ALTORNEY GENERAL,

Ronorable C, R. loNames, Direstor
Rate Division

2silroad Commission of Texas
Austin, Texas

Dear Sir: o 0=5256

'u-<¢sa of filing of

wént providing for
astats carriage of

3 other than those
deibad by the Rall-
oralasion,

Your letter of iaquipy of April 26, 194) reads in
part as fo \\\:\\ '

April 6, 1943 thére wae Lssued dy one
: ett, Agent, Sduthwsstern Hotor Freight
u, Ine ¢, Dnllas, Texas, Supplement A %0
estern o Freight ﬁarotu, Ino,, Tarif?
the said)supplemant A showing on its
beoaxe effective April 15,
194.3. \A oopy this lugplanant A 13 enoclosed
Rerawit on is 4irected to the

*'This Supplement Filed with the War De-
srtaent for account of carriers referred %o
golow to establish voluze rates on Governmen$

Traffio,?

. o COMMUNICATION t# TO §F CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPRCVED BY THE ATTORNEY GENERAL OR FIRBT ASSISTANT
t
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*!The volume ratess named in Tarifrr, as
amended (inoluding rulas and other provisions
aprliosble in connaction therewith in this or
in governing tariffs), applicable between points
in Texss on Interatate Traffio, will also apply
batwaen points in Texass on Intrastate Traffie
consisting of property of the United States
moving on Government bills of lading or on ocon=-
mereial bdills of lading to be sonverted to
government bills of lading,'

"Until Buppleaent A was issued Southwestern
dotor Freight Tarirf lNo, 1~C and the rates therein
ublished had no spplieation whatsver on Texas
tragtate trafflo, but the tarif? contained ratess
for arplication bcéwcna points in Texae on the one
hand and points in other states on the other hand,
as well as rates for application on interstate
traffio between polints {n Texas,

"No application was filed with the Railroad
Commission of Texas for authority to pudblish and
make effsotive Supplemesnt A or the provisions
thereof for applioantion of the interatate volume
rates therein on Texas intrastate shipments oon-
siating of United 3tates government freight,

nyhile the former rulings froam the Attorney
General's Departament hold that the Federsl governe
ment may oontract for its transportation servioce,
the pudliocation in Supplement A, referred to, does
not appear %o reflsot a gontract between the United
Stetas Covernment on the one hsnd and sny une oY
more common ocarrisr motor carriers on the other
handy but it appears to be an open publication by
the motor carriers under whish they provide varying

bases of rates to apply intrastate in Texas on ship~

ments consisting of property of the United States
government when 20ving under governwent dills of

l1ading.”
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You quoted froa a letter received b{ you from
Jo D. Rughett by whom Supplement A to Tariff l«C was lssued,
One paragraph 9f whioch reads an follows:

®*Referring %0 the last paragraph of your
letter wish to adviss that we have Dsen for asome
time pressed by the Wer Department for the publi-
cation of volume rates on traffioe moving between
points in Texas and the zattser was held ian adey-
snos pending asction in oonnestion with our volums
rvate application before the Railroad Commission
of Texas, Howaver, it appearsd that it would de
some time before rates under suoh application would
be availadle, therefore, the suggestion was made
that we file a lettered suprlement to cur Tariff
1=0 with the ar Department for the scoount of
such oarriora as desired to enter into protsoting
of the interatats ratas for the movement of Covern.
mant Traffic moving betwsen points in Texas, This
was done to alleviats the necessits for the Covernw
ment and the carriers entering into so many individe
ual oontraeta governing the movement at this tinme
when there ia 3o zuech of it roving and waen tine
is so lmportant, Therefore, our carriers were
cirocularized and we received the authority %o file
such rates for the account of all 11nsa' excepd
the Missourl Psoifiec Transport Coapany,'*®

The forsgoing statement of the resson for the issu~
ance of this supplament coupled with the fact that the cozy
of the supplement snolosed with your request reads in pars as
follows:

*This suppleament filed with the Har De-
artzent for acoount of carriers referrved %0
slow 30 establish volume rates on Goveranment

traftie,”

leads us 0 coafine our answer to0 the validity of such rates
when applied to shipaents dy the Usr Depertment. If in the
future you should ever be confronted with the question of the
legality of such rates when aprlied to shkipmentas other than
ailitary by the Covernmeat we shall ruls upon sueh question
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when it arises,

You have orelly nupiziod.ac with the following
explanation of the tera used the supplszent reading sa

followst

*"sonsisting of property of the United
States noving oa Govarnaent bills of lading
or oz sommerolial billa of lsding to be eon~
verted to Covernment bHills of lading,”

"“ar Department property is intended %0 nmove on Govornmendy
bills of lading but often the Gevernment red tape grcvcntu

the fssuance of such bdills of lading promptly and ita proparty
is zoved on & commercial bill which is eonverted lanto a Governe-
ment bill as expedisiocusly as Covernments ehmhnels will permis,

You ené your letier with the following inquiries;

"The inquiry above herein perbaps may
prasent two Questions, vizs

"], Hhether, sxcept under individual
contracs, the comaon oarrier notor ocarrisrs
2ay lawfully publisk and apply rates intrastate
in Texas on United States governmant freight
which ratas are diffarent from rates prescribed
by the Reilroad Commissioa for genaral applice-
tion, and for which no authority has dsen obh-
tained from the Comumisslon;

*2. {hether the publieastion ia Supplezat
A to Southwestern Motor Frelght dursau, Ine. '
Tarifr No, l-C is in fact a contract between the
cosmon oarrier motor sarriers om the one hasd
and the United Statss government on the other
band, as coming within the prior rulinge of the
Attorney Genaral's Departaent.”
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We have previously ruled in Opinion No. 0=~2954
referred to in your lettey as follows:

2o far as your queéestlon i3 eoncernsd we
think it {s immaterial whether the contract is
mads after sdvertiseament for H1ds or otherwise,
The Congross has enjoined upon the officers of
the Federal Govsrnment the duty to make sue¢h
sontracts, by statutes plainly evidenseing an
intend for such officers o obtala the osh
sgonomioal Sranaportation as possible. The
charges to be made for the service iz s 2ajor

. fastor ia sush contracls for sarrier servias.
To allow the 3%ate to fix the rates and charges
for the transportation service ianvolved in these
sontraets would de to peralt it to make the:gon-
traot in large part. Such would constitute a
direot interference with the Tederel Government
in its discharge of constitutional funstlons,
The prinoiples anncuncsd in suoh dases as Louwein
ve, doody, 12 8, ¥, {28) 989; Johnson vs, Marye
land, 254 U, 3. 5), &)1 3, Ct. 163 Heloalf vs.
Mitehell, 269 U, 3. Sl4, 70 L. P4, 384; FPanhandle
041 Co, Vvs. Hil‘o' 277 ©, 3. 21‘, 72 1., ¥4, 8’7,
are applisadle,

*In our opinion, ¢srriers may econtraet with
the Federal Governuent for the transportation of
intrestats freight for the military without re-
gard o the rates and farea approved by the Rall-
road Commission, And t:is 1a true whethsr the
eontract is made pursuant o advartisenent ror

bide or not,” X

It being lawful for ths carrier to tr:u.gort at
whatever rates are zuatuslly acoeptadle to it and $he Covernment
it ocan not be a violation of the law for the earrler %o post
with the War Department an offer to transport for the rates
contained in such offer, The publieaticn of the tariff is not
e sultiple contract or sven a contraot at all, I% is no mors
than an offer, a holding out, a &eslaration of willingness Dy
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ths offerer that he will Sranspors goods for the #ar Departaent
at the rates therein specified., Each time the Yer Departaens
tenders goods to bs earried under the tariff in questioa and
the ocarrier accepts the goods for transportation there is a
contract, the terms of whieh are not in the sphere of the
Jtats's authority te regulate, s

You sre acoordingly advised thats

1., OCoomon oarrier: motor earriers may lawfully
padlish and apply rases intrastate in Texas on War Departaeal
freight which rates are Qifferent from rates presorided by the
Rajilroed Coamission for general upglicutlon and for whieh no
suthority has deen obiained froa the Comanissionj end shat

2, The publioation of suah tariff i{s not a dcontraad
dotwsen ths carrier and the Govarnaent,

Yours very Aruly

ATTORIYY OVRERAL OF

v Ded Wittty

Ansistang

bvilife




