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Dear Sir:

Opinion No. 0-5268
Re: 1. Whether or not the

ines, pumping
8l ] huildings

nes, Ino.,

mpany liable for
taxes on intan-

is confined to a discus-
we 'St quest ce the subjeet matter of
ond quedtion lies ly within the Jjurisdietion
\ft e Tax an‘

\} th yo lxttsr you kindly enclosed & copy of
the Aot of\Jan

ry 22,1932, Ch. B, Sec. 10, 47 Stat. 9,
as amended by Aet ofJune 10, 1941, Ch. 190, 55 Stat. 248,
dealing with dhe exemption of property of the Reconstpuc-
tion Flnance Corpdration from texation. We guote pertinent
provisions from the Act es follows!:

"The corporation * * * ghall be exempt from all
taxation now or hereafter lmposed by the United States,
* * or by any state, county, munloipality, or local
texing authority; except that any real property of the

corporation shall be subject to State, Territorial,
County, munioipal, or loesl taxatien to the same extent
according to 1its value as other real property ias taxed.
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- "The exemptions provided for in the preceding
sentence with respect to taxation * * * ghall be
conatrued to be applicable not only with respect to
the EKeoonstruction Finance Oorporation but also with
respect to the Defense Flant Corporation, the Defense
Suprlies Corporation * * * and any other corporation
heretofore or hereafter organized or oreated by the
Reconstruction Finance Corporeation under Section 54
of this Aot, as amended, to aid the Government of the
United States in its National defense program * * *

*Sueh exemptions shall alsc be construed to be
applicable to * * * personal property owned, by the
Reoconstruction Flnance Corporation or by any corpora-
tion referred to in * * * the preceding sentenoce,
but such exemptions shall not be construed to be appli-
oable in any State to any bullding whioch are considersed
by the laws of such 3tate to be perscnael property for
taxation purposes.”

We also are in recelpt of a right of way easement
conveyed by Gainea T. Shoults to Defense Flant Corporation,
which you advise is the type of instrument being used gener-
ally. In this conneotion, you also advise that the deed
conveying the property in fee, upon which said property,
storege tanks and pumping equipment are located, is almo
made o the Defense Plant Corporation. The pertlnent por-
tions of the right of weay ecasement are as follows:

"ENOW ALL MEN BY THZSE FRESENTS: Thet Geines T,
Shoults, a single van of the Postoffloe of Headquerters
pivision, Presidio, California, in the State of Cali-
fornia for and in consideration of Righty-three and
50/100 ($83.50) Dollers Cash ir hand paid, receipt of
whish 18 hereby acknowledged, do hereby grant, bargaln,
sell and oconvey unto Defense Plant Corporatiocn, a cor-
poration controlled by the United States of America
and created pursuant to Seetion 54 of the Reconstruction
Finance Corporation Act, as amended, and its suocessors
and assigns the right to lay, operate, renew, alter,
inspect and meintain a pipe line for the transportation
of 0il, gas, petroieum produets or any other material
or substance which ean be transported through a pipe
line, or any one or more of said substances, Crantee
selecting the route upon, over, under and through the
following deseribed Jand situate in the County of Gregg,
3tate of Texas:

{Here follows desoription)
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rand alsc the right, upon the payment of the like cone
gideration, to lay, operate, renew, alter, inspect and
maintain a second pipe line for like tranaportation,
adjavent to and parallel with the first pipe line;

and Grantee at any and all reasonable times shall have
the right of ingress and egress to and from such pipe
lines, and may remove the same in whole or in part at
will.

"0 HAVE AND TO HOLD the maid easemsont 8 unto
said Defense Flant Corporation, its successors and
assigns, so long as such structures or any thereof
are maintained.

"By aeceptance hereof, Grantee agress to bury
such pipe line so that they will not interfere with
the cultivation or drainage of the land and also to
pay any and all damages to stock, crops, fences and
land whioch may be suffered from the construction,
operations, renewal, inepeotion or maintenance of
sueh pipe lines.®

Ye have been uneble to rind any federal statute
which defines “real progerty." Therefore, for the purposes
of this opinion, we shall give the term its usuel meaning.

In the 3tate of Texas real property for the pur-
pose of taxation is defined by Artiele 7146, Vernon's Anno-
tated Civil 3tatutes of Texas, which reads as follows:

"Real property for the purpose of taxation, shall
be construed to include the land 1tself, whether lald
out in town lots or otherwise, and all bulldings, struc-
tures and improvements, or other fixtures of whatsoever
kind thersoa, and all the rights and privileges belonging
or in any whae apperteining thereto, and sll mines, minerals,
quarries and fossils in and under the sane."

An easement is an interest in land. It is so stated
in 268 ¢, J. S. 8280. The Texas decisions are in accord with
this doctrine. west v. Glesen, 242 S. W. 512, writ of error
refused., "An easenment in land is an intereat in land and
therefore is land." Burgess v. City and County of Dallase
Levee Improvement Distriet, 155 3. W. (24) 402, writ of error
refused.
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In view of the foregoing cuoted authorities, in
our ¢pinion the easement 1s taxeble as real property.

The easement referred to being real property, we
pow come to a consideration of whether the pipe line has
‘become a part of the realty, i. e,, the easement. In this
connedtion, it should be noted that there 1s not involved
in the instant situation a landlord-tenant relationship,
nor 1s there involved a mortgagor-mortgagee relationship.

It i3 to be noted that the instrument eonveying
the right of way for the pipe line containa this stipulation,
*Grantee may remove the same in whole or in part at will."
Said stipuletion has reference to the pipe lines which it
is oontemplated will be put in the ground by the grantee.

3% 18 obvious that the pipe line, prior to the
time the pipe was pleced in the ground, was personal property.
Upon being placed in the ground, if 1t beceame a "fixture*
then it became resel property and is taxable as sueh. If 1t
d4id not become a fixture, then of course it would retain its
status as personal property.

In the case of Rutehins v, Masterson, decided by
owr Supreme Cowrt at the Galveston term in 1877, and reported
in 46 Texas Reporte 551, Mr. Assoclate Justice Moore had this
to say: :

*7he word 'fixture', if a legal term, which Lord
Campbell seeme to doubt, it is universally conoceded, is,
as & substantlve term, of modern origin., And, as has
been frequently said, there 18 no other legal term in
80 general use to whioh there has been more different
and contredictory significations attached., (Ewell on
Fixtures, 82.) To & great degree, this has been
cccasioned by the different standpoints from whioh
the questions touching its application have been
viewed: the relation of the parties regarding it, the
degree of fixedness of the property involved, and the
purpose or intention with whiech the article in question
was annexed to or placed upen the land. The neoessary
consequence of this absence of certainty snd uniformity
in the uze of the word, has oceasioned confusion and



o
)
&

Hon., ¥red Erisman, pege §

confliet in the decisions on the sub jsot, in respeat
to the rights ot parties interested in its determina-
tion 1n the great number of oases in whioh, in recent
times, it has been under discussion; and especially
in reference to the proper tests for determining
wiether the particular article in question should be
regarded as a fixture or not.

*It is sald, the weight of the modern a2uthorities
establish the dootrine that the true ceriterion for
determining whether a chattel has become an immovable
fixture, considts in the united application of the
following tests:

"lst. Hes there¢ been a real or econstructive
annexation of the artiele in question to the realty?

"2&., ¥Was there a fitness or adaptation of such
artiocle t0 the uses or purpoaes of the realty with
which it is conneoted?

*3d. Whether or not it was the intention ef the
party meking the annexatlion that the chattel should
becoze a permenent. accession to the freehold?— this
intenticn beling inferable from the nature of the
article, the relation and situation of the parties
intercsted, the policy of the law in respect thereto,
the ncde of annexation, and purpose or use for whieh
the annexation is made.

"And of these three teats, pre-sminence is to he
glven to the questicn of intention %o make the artisle
a permanent mccession to the freehold, while the others
are chiefly of wvalue as evidence ss to this intention.
(Ewell on PFixtures, 81, 28.)

"it is alsec to be noted, that ow'ng to the greatoer
relative importence and value now attsched to ¢hattels
than formerly, and, in the interesct of manufacture and
commerce, a much more libersl rule hes been adopted,
in determining whether or not chattels whiel have been
pleeed upon land by lessees sand tenants are permanently
annexed %o it, than once prevailed. It is well sedtled
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however, that there has been no such modifiocation in
the anoient rule, in the absence of evidence of inten-
tion to wvary their rinhtn as between grantor and
grantee. (2 Kent, 345; Kinsill v. Blllings, 3% Yowa,
154; De Grafrenreid v. Stubbs, 4 Humph., 451.)"

The ocase of Maro Co,, Ino., v. 3tate, 168 3, W,
(24) 510, decided by our Court of Civil Appeals at Amarillo
in January, 1943, rehearing denied TFebruary 15, 1943, and
in whioh case writ of error was refused, refers with ap-
proval to the enunciation of irineiples as set forth in
the above guoted ocase of Hutchins v, Masterson. The court
said in part:

*The contiroversy resolves itself into a question
of whethey or not the casing, rods, tubing, puaps,
tanks, etd. were personal property or a part of the
reﬂltyo . 4 .

“D . @

"Article 7148 of the Revised Civil Statutes pro~
vides: ‘'Real property for the purpose of taxation,
shall be gonstrued to include the land itaself, whether
ield out in town lots or otherwise, and all buildings,
structures and improvements, or other fixtures of what-
soever kind thereon, and all the rights and privileges
belonging or in any wise apreztaining thereto, and all
mines, minerals, quarrieas and fossils in and under the
game.'!

*In thie oonnestion, it seems that the 'bulldings,
struotures and improvements, or other fixtures of what-
soever kind thereon' applies to the improvements placed
on the surfade of realty but that same does not apply
to 'sll mines, minerals, quarries and fossils in and
under the sane,’'

"It does not eeem that the rule is changed by the
provisions of article 7319, R. C. 3., yhich provides as
follows: tFor the purpose of taxation, real property
shall inelude all lands within this State, and all
bulldings end fixtures thereon and appertaining thereto,
except such as are expressly exempted by law,?
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"Aprellee tries to meke & dlstinotion between
the rule making ac¢cessorles or appliances suoh as
these a part of the realty for taxable purposes
and any other rules governing the question of whether
such applliances or agcessories are personal property
or a part of the realty. After making an exheustive
researsh we have falled to find any distinetion or
any difference in the rules applicable in such oases,

"A good test and a true oriterion which {3 often
followed %o determine whether property 18 personal or
real 1z laid down in the case of Hutohins. v. Hasterson
& Street in 46 Tex. 851, 554, 26 Am. Rep. BB6, as fol-
lowsy

- w1]1gt, Has there been a real or constructive snnexa-
ticn of the article in question to the realty?

wt2d, Was there a fitness or adaptation of such
article to the uses or purposes of the reel ty with
whioh 1t is connected?

®#t38. Whether or not it was the inteation of the
party making the annexation that the chattel should
become -4 permanent aocession to the freehold?-— this
intention being inferadble from the nature of the artioles,
the relatlion and situetion of the parties interested,
the policy of the law in respect thereto, the mode of
annexation, and purpose or use for which the eannexation
is made.

*1And of these three tests, pre-sminence 18 to be
given to the question of intention to make the artiole
a permsnent acceassion to the freehold, while the others
are ghiefly of value as evidence as %o this Iintention.'

"yhile appellant contends that the original lease-
hold in question here from W, T. Wagponer to Barkley &
¥eadows provided that the casing, roda, tubing, tanks,
eto,, may be removed by the lessee from the leasehold,
we rind only a small part of seid lease 1n the record
in this case and such a provision, if made, was not
econtained in that part of the leassehold in the record.
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Fowever, it stands to reason that the intention of
the parties to the original lease ocontraet would be
to place the casing, rods, tubing anrd even the pumps
and tanks on such a leasehold for temporary use only
with the full intention of removing thex onto other
leases if desired, and certainly in case production
became unprofitable as was the ocase with the leasehold
in questlion.,

Tt 13 our opinion that the casin rods, tubin

and other suc opert uestion in this case was

not a pert o @ roai% anglAfherefore. Do congtitu-
tional or statutory tex lien existed against said.
Eronegtz, hence, no seourity existed for Jestruction
Y anyona,.," (Emphasis ours)

The applicable rules are also stated in 88 0, 7. 3.
as followa:

", + o Ordinarily the courts hold that for an
artiole to become a fixture there must unlte the follow-
ing requisites: (1) annexation %0 the realty or something
sppurtenant thereto; (2) adaptability or appliocation of
the chattel affixed to the use or purpose to whiah the
realty is appropriated; and (3) the inteantion of the
party making the annexation to make a permanent aeces-

sion b0 the freshold.”
The raqui:rzh\lggelod *{1)" above is perhaps easily

satisfied. According to the terms of the instrument conveying
the right of way, the grantee agrees to bury the pipe line in
the ground below plow depth.

Requisite "(2)" i8 apparently satisfied for the

reggon that the easement was acquired only for the purpose of
maintaining a pipe line, or posaibly two pipe lines, aoroas
the land in question.

In recent years more and more welght has been glven

to requisite "(3)", until 1t is now regarded as the major teat
in determining whether or not personal property hes become a
fizxture, As stated in the foregoing Texas decisions, "And of
these three tests, pre-eminence is to be given to the gquestion
of intention to make the article & permanent accession to the
freehold, while the cthers are ghiefly of value &3 evidence

as to this intention.,"
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The only evidence of the intention of the parties
with respeot to whether or not they intend the pipe line
in question to became a fixture is the above quoted excerpt
: from the conveying inatrument, where it 1s reocited that the
: grantee ™may remave the same (meaning the pipe line) in whole
or in part at willi,.,”

Absent other and controliling evidence establishing
an intention of the parties to make the pipe line a fixture,
we would be constrained to say that the pipe line is not a
fixture but is personal property and therefore not subjest
to belng teaxed as real) property. o

In our opinion the pumping equipment is a part of
the realty. It is located on property owned in fee by De-
fense Flant Corporation, We have been placed in possession
of no fagt® which indisate the pumping equipment was not
.intended by the parties to beocome a part of the realty. A
number of decisions suppert the proposition that pumping
equipment beocomes a part of the realty when annexed thereto,
(See Blain v, Cordin, 51 Ga. App. 472, 180 S. E, 854; First
State & Savings Bank v, Oliver, 101 Or. 42, 198 F, 920;
Bell v. Bank of Perris, 52 Cal. App. {(24) 66, 125 P, (24)
829; Rinbrand well Driiling 0o., Ine., v. L. & H. Theatres,
Ine., 20 A. (24) 358,) |

Wwe also are of the opinion that the buildings
inquired about are taxable as real property. Although in
the great majority of omses the burden of proof is upon
one asserting that{ the elircumstances of aanexation of per-
sonalty to realty are such as %o make the article a part
of the realty, such 1s not the case with bulldings. Bulld-
ings are presumed to be a part of the realty. 36 C. J. 3.
1606-1008.

Yours very truly

orgé P. Blackburn
Assiatant

APPROVED

OPINION
COMMITTER




