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Tear 3irt Opinion No, O=
Re: Nepotism--appoin

gox of employee relajed
ohibited de

Your regquest for 6piniq %3 betn recelvsd and
carefully oonsidered by this Veparpde ¥e quote from your
request as follows:

‘¥Seotion

point an officer whoso
ager, and he shall de
tive ofricer and head of the sd-

adai- stratife qualirications with speoial
referehge £o hia actusal experiende in or his
knowledge of sooepted practices in reapect to
his duties of the offioe as hereinafter cut~
1ined., At the time of his appointment he need
not be a resident of the olty or 3tate, but
during his tenure of offioe he shall reside
within the ocity. Xo person eslected to memder
ahip on the City Commission 3hall, subsequent
to such elsction, be eligidble for appointment
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as oity manager until one year has elapsed
following the expiration of the term for whish
he was elected,

"'The City Manager shall be appointed for

an indefinite term but he may de removed by

a majority vote of the members of the city
Commission on thirty days prior notice of
their intention to remove him, The sotion of
the Commission ir renoving the Manager shall
be final, In case of the absence of the Man-
ager, he may, with the approval of the City
Commission, designate a qualified edministra-
tive offiocer of the oity to perform his &uties
during his absence, and absence shall ingclude
temporary disahility on aooount of siockness,
or otherwise.

"1The City danager shall be responsible to
the City Commission for the proper administra-
tion of all affairs of the City 1n his charge
and to that end, except as otherwlss provided
in this charter, and, subleet to any provisions
herein with reference to a Civil Service, he
shall have the power to appoint and remove all
officers and employeses in the administrative
service of the oity, exoept the City Attorney,
who =hall be appointed by the City Commission,
but the Manager may authorize the head of a
department or office responsible to him to
appoint and remove subordinates in such depart-
xent or office. Appointments made by or under
the authority of the Clty llanager shall be on
a basis of executive and adainistrative abll=-
ity and of the training and experience of such
employees in the work whioh they are to nper-
formj all such appointments shall be witbout
definlto term,

"tAny officer or employee to whom the City
danager, or the head of a departmeat or office,
may appoint a sucoessor, may be removed by the
City densger, or other appointing offiocer, at
any time, but the deoision and aoction of the
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Manager with reference Lo appoiniments, as
well as removals, shall bde final and there
shall be no appeal therefrom to any other
office, body or court whatsoever,

*'Nelther the City Commission, nor any of
its committees or members, shall direct or
request the appointment of any person to or
his removal from office by the City lanager
or any of his subordinates, or in any manner
take part in the appointment or removal of
officers and employees in the administrative
service of the oity. DBxcept for the purposes
of 1nquiry, the Commission and its membera
shall 4deal with the administrative service
solely through the City anager and nsither
the Commission, nor any member thereof, shall
give orders to any subordinate of the City
Manager, either publicly or privately. Any
violation of the provislions of this paragraph
by & member of the Commission shall be a nis-
demeanor, oconviotion of which shall immediate-
1{ rorr?it the office of the member so ¢on-
victed.

"!Section 21. IUTIES OF CITY MARAGER;
RIGHTS OF MANAGER AND OTHER OFFICERS AT COM-
MISSION MEETIIGS; HEADS OF DEPARTMENTS AND
DIVIZIONS THZIRE0F; INVZSTIGATIONR OF CITY
MANAGER 3Y CITY COMMISSION «- It shall be
the duty of the City ianager to aot as chief
gonservator of the peace within the city; to
supervise the administrative affalrs of the
olty; to see that the ordinances of the oity
and leaws of the State are enforced; to make
such recommendations to the Commission oon-
cerning the affalirs of the olly as may seen
to bim desiradble; to keep the Commission ad~
vised of the financial condition and needs
of the oity; to prepare and submit to the Com~
mission such reports as may be required by
that vody, and to perform such other dutles
as may be prescribed by this Charter.

"tThe City Manager shall be antitled to a
seat in all Commission meetings, butl shall



have no vote therein, On vote of the Commis~
slon, the heads of all departments and suoh
other offioers of the City as may bde desig-
nated by vote therefor, shall also be entitled
to seats in the Commission meeting, dut shall
have no vote therein. The Menager shall bave
the right to teke part in the discussion of
all matters coming before the Commission meet-
ing, and the heads of all depaertments and
other offiocers shall be entitled to take part
in all discussions of the Commission relating
to their respective departments and offioces,

..'.l.

"The City Lanager has employed as city employees
persons who are related to one of the City Commis-
sioners within the degree of relationship prohibited
by Apticle 432 of the Penal Code of the Revised
Stetutes of Texas, 1925,

"Subsequent to the employment by the City Man-
ager of persons related within the prohidited de-
gree to one of the City Commlssioners, the City
Commission, (at one of its meetings in whioh the
Commissioner 86 related to such c¢lty employees,
took part and voted) voted to raise the salaries
of &ll olty employees, inoluding the partisular
employees 30 related to said Clty Commissioner.

"The City Commission, as I oconstrue the per-
tinent Charter provisions of the City of Browns-
ville which are hereinabove quoted, has nothing
whatever to do with the hiring or firing of cty
employees other than the City Mesnager himself and
the City Attorney; the City Commission does, how-
ever, have power to presoribe salaries to be paild
to the varjous employees hired by the City Manager,

"The City Manager, knowing the employees in
queation were related to one of the City Commise
sioners within the degree prohibited by Artidle

432 of the Penal Code, Revised Statutes, 1925,
continued to keep such employees on the oity
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payroll and continued to approve the monthly pey-
roll whioh carried such employees' names and
salaries, and oontinued to pey them from oity
funds,

"The City Manager has advigsed me that he and
the said City Commissioner have bdosen threatened
with charges of nepotism and he hag apprised me
of the faocts and has requested an opinion of e
as County Attorney as to whether or not, under
the faots hereinabove set cut, he &nd the Commis~
sioner involved are gullty of any violation of
the nepotism laws of the State of Texas, advising
me that he and such Commissgioner desire to comply
with the provisions of the wvarious Penal Statutes
and 11T they have in the past violated such Stat-
utes, they desire to know in what respeots, in
order that they may cease to so violate them in
the future,

wArtiocle 432 of the Penal Code, Revised Stat-
utes, 1925, provides:

"to officer of thls State or any officer
of any district, county, oity, preoinot, school
distriet, or other munleipal subdivislon of
this Stats, or any officer or member of any
State, district, ocounty, ocity, school distriot
or other mnioipal bosrd, or iudga of any
court, oreated dy or under authority of any
general or specisl law of thls State, or any
member of the Legislature, shall appoint, or
vote for, or oonfirm the appointment to any
office, position, olerkship, employment or
duty, of any person related within the second
degree by arffinity or within the third degree
by eonsanguinity to the person so appointing
or so voting, or to any other member of any
such board, the Legislature, or court of whioch
such persen 80 appointing or voting may Le =
member, when the salary, fees, or compensation
of such appointee is to be paid for, directly
or indirectly, out of or from pudblio funds or
foos of offioce of any kind or oharacter whatso-
ever,!

385
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"Artiocles 433 of such Penal Code provides:

"t*The inhibitions set forth ip this law
shall apply to and 1nolude the Governor, Lisu-
tenant Governor, Speakesr of the House of Repre-
sentatives, Rallroad Commissioners, head of
departments of the State governrment, Judges
and members of any and all Boards and courts
established by or under the authority of any
gensral or speciznl law of this Sgate, members
of the Legislature, mayors, commissioners, re-
oorders, aldermen and members of school bomrds

- of incorporated oities and towns, pudlic school
trugstees, off{cers and members of bdoards of
managers of the State University and of its
several branoches, and of ths various State edu-
cational institutions and of the various State
eleamcaynary institutions,and of the peniten-
tiariecs: This enumeration shall not be held
to exclude from the operation and effeot of

- this law anv person included within its genseral
provisions,!

“Article 434 of such Penal Code provides:

*'No officer or other person included within
any provislon of this law shall appoint or vote
for appointment or for confirmation of appoint-
ment to any such office, position, clerkship,
employment or duty of any person whose services
are to be rendered under his direotion or con-
trol end to be paid for, direotly or indirsotly
out of any such publioc funds or fees of offios,
and who is related by affinity within the second
degree or by consanguinity within the third de-
gree to any such offiocer or person included
within any provision of this law, in considera-
tion, in whole or in part, that such other of-
fioer or person has therstofore appointed, or
voted for the appointment or for the confirpa-
tion of the appointment, or will thereafter ap-
point or vote for the appointment, or for the
confirmaetion of the appointment %o any such
offtioce, position or clerkship, employment or
duty of any person whomsoever related within
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the second degree by affinity or within the
third degres by consanguinity to such officer
or other person mekling such sappointment.?

"Article 69 of such Panal Code provides:

"'Any person who advises or agreed to the
commission of an offense and who is present
when the same is committed is a principal wheth-
er he aid or not in the $llezal aot,'

*Assuming that except for the City Hanager's
having continued to pay the sslarias of the eme
ployees related to such City Commissioner, after
such City ilanager knew of such prohibited relation-
ship and after the City Commission at one of its
meetings undertoock to raise all salaries of all
city employees {at which meeting of the City Com-
migzsion the Commissioner in question partieipated
and voted) and aszuming that except for these
facts there i3 no collusion or trading es contem=
plated by Artiocle 43} of the Fenal Cods, I respecte
Tully request your opinion on tha following gues-
tions:

"1, Is the City Commissioner who is related
within the prohibitsd degree to employees of the
clty hired by the City Hanazer, gullty of nepoe
tism under our Statntes?

"2, 1Is the City ilanager of the City of 3rowns-
ville, under the faats given, gullty of nepotism
under our 3tatutes by virtue of the provisions

of Article 89 of the Penal Code?

"3, Does the fmot that the City Commissionar
in question partiolpated in and voted at a meete
ing of the City Commission, in which salaries
of all city employees were raised, including
those who had been hired by the City ¥aneger
and who wers related to such Commissioner with-
in the prohibited degree, render him guilty of
nepotism under the provisions of Artiecle 432 of
the Pensl Code takean in conjuncticn with the pro-
visions of Artizle A3L of the Penal Code?

". ’ L ] .‘
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This department bhas repeatedly ruled that the ap~
pointment of a relative of & member of the comnissioners?
oourt by another county offioer as a deputy 1is not in viola-
fion of the nepotiam law and that the faot thst the commis-
sioners' court sets the number of deputies to be appointed
{loes not amount to a confirmation of the appointment,

On February 9, 1932, this departaent held, in an
opinion by iHdonoradble R, G. Waters, Assistant Attorney Ceneral,
that it wes not a viclation of the nepotism law for a tax ool-
leotor %o appoint as his asasistant or deputy & son of a county
commisalioner after the commissioners' court had authorized
the appointment of such deputy in socordance with Artiocle 3902,
tevlised Civil Statutes of Texas,

On Maroh 2, 1935, this department held in an opinion
by Honorable C, M, Xennedy, Assistant Attorney Ceneral, that
a deputy sheriff who is a first ¢ousin of one of the members
ot the cormissioners! court would not he prohibited from serv-
inz as such or dild his appointment by the sheriff violate the
terms of  rticle 432, Penal Code of Texas, or the allowance
of his salary by the commisaioners' court constitute a viola-
tion of such nepotism law becsuse the commissionsrs' asourt
414 not appoint or vote for or oconfirm the appointment of such
deputy sheriff,

On ~epteaber 21, 1935, this departrment held in an
apinion by lonorable Joe J. Alsup, Assistant Attomey General,
that a persor related to the county Judge in the prohiblited
legroe may serve as deputy dlerk and the fact that the csommis-
sioners' court sets the numher of deputies to be appointed
does not amount to a oconfirmstion.

This departaent held on December 29, 1936, in an
opinion by Eonorable Willlam MoCraw, Attorney General of Texas,
that the appointment of an uncle of one of the members of the
comnisasioners' court as assistant diatriot attorney was not
a violation of the nepotism law of the State of Texas,

On July 6, 1937, this departmsnt held in an opinionm
by Honorable J. H. Jroadhurst, Assistant Attorney General
that appointment of a relative of a member of the oommission-
ers' court by another oounty officer as a deputy was not 1n
violation of the nepotlism law,
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Opinisn No, 0-480 of this department holds that it
13 not a violation of the nepotism law for a District Clerk

to appoint as his deputy a daughter of one of the sounty
conmissionars.

Opinion No, 0«875 of this department holds that it
is not a viclation of the pepotism law for a District Clerk
to appoint as his deputy a sister of the County Judge., We
quote from sald opinion as follows: '

"Undsr the provislons of Artiole 3902, Re~
vised Civil Statutes, the county officer desiring
deputies, makes the application outlined in sata
artiocle to the commissioners' court for the au-
thority to appolnt such deputies. The commission-
ars' court grants the authority to appoint to the
officer and ssts the salary before the appolntment
is made, The conmissionsrs' court hss no authore
ity to attempt to designate whom the officer shall
appoint and is spscifically forbiddea to 30 so by
this article., The commissioners® court does not
confirm the appolintee.

*In answer to your first questlon, you are :
respectfully advised that 1t 1s the opinion of this
department that it 1s not a violation of the nepo-
tisa law for the diastrict clerk to appoint a deputy
digtrict olerk who is a sister of the aoting county
judgze of the county. TYou are further respecstfully
advised that it i{s the opinlon of this department
that in such case the commissioners' court does not
confirm the appointment,.”

Opinion No. 0-1954L of this department holds that
it i1s not a violation of the nepotism law for the sheriff-
tax assessor-colleotor to appoint as his deputy a brother-in-
law of a ocounty commissioner,

Cpinion No, 0«4330 of this department holds that
since the commigsioners' court mesrely authorlzes the appoint-
zent of an assistant county atton1e{ and does not name or

o

onfirm the appointes it would not a vioclation of the
10potlism law gnr a county attorney to appoint as his assist-

wnt a first cousin of the county Judge.
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Opinion o, 0=4720 of this department holds that
it is not a violation of the nepotism law for a Crimipal
District Attormey to appoint as his assistant the son of one
of the occunty commissioners of the county.

Under the facts stated and under the charter provi-
slons quoted in your letter the ocity employees and officers
{with the exoeption of the oity managsr and oity attorney)
are appointed, hired, employed and removed by the olty man-
ager=~the city oommission neithar appoints, confirms nor re-
moves sach employses and officers--in faot the olty ocommission
is probibited by Seotion D of the oity's charter from taking
any part in the appolintment or removael of such offiocers and
employees, with severe and appropriate penaltles attached
thereto.

It 1s our opinlon under the facts stated that each
of your questions should be answered in the negative, and
are so answersd,

v t
/ER VED MAY 15, 1942 ery truly yours

ATTORNEY GrIIZRAL OF TEXAS
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