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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEraLD Co MANN
ATTORKEY GENERAL

Hon. Geo. H. Sh.pp..l“
Oomptroller of Publie Asoounts
Austin, Texas

Dear Mr. Sheppard:

Opinion No. 0=-528
Re: Bffeot of Paragraph
House Bill
r Session,
naking eertain

€y 7, 1943, relative to
NQ. 520, Aets Regular
dbar opinion as follows:

+ )JPublic Property. All property, whether
1 or pepsonsl, belonging exelusive

Stades, provided that such exemp om taxation shell

pot inplude ‘any real property subleet to taxation under

] fcable theretc, but sueh exemp-

nelude ures, machinery,

or equipment owned exclusively by the United States or

any of its Agents or Instrumentalities, without regard

$0 the manner of the affixation of suok fixtures,

machinery, or equipment to the lend or building upon
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or in whieh sueh property is located, until such tine
as the Congress of the United States shall expressly
authorize the taxation of sueh fixtures, machinery,
or equipment, Notwithstanding any other provisions
of law, for the purpose of taxation, the term 'Real
Property' as applied to property owned exclusively
by the United States or any of its Agents or Instru-
mentalities shall not include any fixtures, macshinery,
or equipment without regerd to the manner of the af-
fixation of suech fixtures, machinery, or equipment to
the land or bduilding upon or in whioh such property
is located.”

We believe that the adove paragraph
shanges our present statute in at least two partioulars:

(1) At present, all property owned exelu-
sively by the United Statesz is exempted from taxation by
Seotion 4 of Artiocle 7150, The first part of Paragraph 1
exempts all property belonging exelusively to the United
States, provided that suoh exemption from texation shall
not inelude any resl property subject to taxation under
any Federal Statutes appliocable thereto. Obviously, this
{s an attempt to take advantage of the Federal Statutes,
which authorize states to tax "real property” of agenoles
and instrumentalities of the United States. It removes an
apparent confliet between those Federal Statutes and the
existing State law; however, it is belisved that since the
present exemption is for the beneflit of the United States,
and it has walved such exemption, the "real property" of
suoh agencies and 1natrunentalit{os is now taxable under
the exlisting State Lawsa.

(2) Agencies and instrumentalities of the
Giaited States have the same implied comstitutional immunity
from taxation as the Fedsral Goverament itself, dut the latter
pert of Paragraph 1 of this Aet exempts “agents or instru-
mentalities” of the United States, 8Sinoce individuals and
private corporations ¢can be "ggents™ of the United States,
we believe that this oreates an exemption of an entirely new
olass and one not eontemplated either By State or Federal
Law. It is conceivable that this would work an irreparadle
injury to the taxing power of the State of Texas, inssmuch
as many individuals and private eorporations are now acting
as agents of the United States and such aot would grant them
eortain exemptions from taxation.
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In view of the faect that most Federal
Statutes authorizing stats taxation eof real property of
the agencies and instrumentalities of the United States
do not define "real property™, we beliesve that sejh terms
are to be interpreted as at eommon law. The commoR law
pertaining to fixtures is that machinery amd equipment,
whieh is permanently affixed so the real estate in sueh
manner as to manifest an intentior that it shall decome
e part thereof, 1is taxable as "real property®. We respest-
fully submit that the above paragraph of sush Aet does not
take full advantage of the Federal Statutes where Jongress
has eonsented to and authoriszed she states to tax resl
property of the agean cies and instrumentalities of the
United SSates, because it is dDalieved that at present
fixtures, mackinery and equipment are insluded in and
oontenplated dy the term "real properiy®, and the latter
part of this paragraph orestes an oxcnption where none e
oxisted before.

We are of the opinion that if the under~
socored portion of such Farsgraph 1 is retained and the
latter pars not mnderseored is deleted, this will remove
the sxiating epparent sonfliot between the present State
and Federal laws snd soeomplish the purpose of the Bill as
set out in the emergency elause,

Yours very truly
ATTORNEY GENERAL OF TEXAS

o o 11 G gl

Thos. B. Duggex, Jr.
Assistant
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