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Tonorable Taylor Carliazls
Criminal District Attorney
Xaufman County
faufman, Texas

Dear Sirs Attention:

of Surerviaors of a

nt atrict contract

topdey for the collection
innueni taxes without

il of such coatragt by the

aneTal? aAnd related ques-

' mhir 1311
ia whien you raguesat the ogi- on\Qf tkis departrent upon the
iuestion of wh eth
Iroverant Dlastriet sd to/gontraet with an attornay
g nquent taxes wlithout the
f.& isttorney (enaral, and

relateys In ¢ tion with your recusat you

tave far 8had-u‘ th 2 copy of the judgmont of ths Lis-
triet\ go said Jjudgzent the Board of Suporvisors
el Tauly Laprovement Nistriet No. 4 13 ordersed
te procewd Wth tiz gdlleoction of 1ts delinjuent taxes,

FTor %z 3z2ke of oonvenience in angwering your
Fequsst we hekxe Legroured end numbered your questiensa., 90
Tegroured and numbered, the two quostions read as follows:

1. "Can the Eoard of Jupgervisora of a lLeveo In-
Irovement nNistriot aafely procoed in the golleotion of
their delinquent taxes in either of two waya: under
the statute providing for the ¢ollootion of itate and
eounty taxes that are delinquent - or
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2. "Strictly under ths rrovisions of Artlele
€017 ~ agecordin ly cs they may deslire S0 proocecd?™

Artlcle £018 wsas enacted in 1925 by the 39th
Legislature of Texas, and said article rrovides aa followa:

"Tax collactora of levee improvenent dlatrictas
shall perform 81l dutias and exeroise all powers in
respect to delinjuent taxes due levee improvenment
districts as may bde pravided by law for the collestion
of delinguent ltate and county texes, ané ilhe oollection
of suaqh delincuent leves 1mprovement dlatrioct taxes and
saled of iroperty thersfcr shall bs governed by the .
laws applying to the ¢olleotion of delincuent State and
county taxes and foreclosurs decree therefor shall in-
¢lude writ of possesalon., The aupervisors are also
given the power and authority to colleet such dellngquent
taxes, and to Institute and prosecute 3uits in the neme
of tne district for their colleotioni and such districts
are also authorized to do and perform all other thinsa
that nay be necessery for the collnotiorn of such taxes.
Taxes levied under this law shall be @ first and prior
lien upcn all prorerty against whioh thoy are asszessed,
and shall be payadle and 3hall mature 2nd baoome delia-
2uent ay provided by law for 3tate and county taxea.”

Article 1060a, Vernon's Amnnotated Texas Statutes,
Onaeted 1o 1935 by the 44th Legislature, reads as follows:

"That all of the provisions of Title 122, of the
Fevizsed Civil 2tatutes of Texam, of 1925, be, snd the
3ame are made avalladle in 30 far as same may be ap;li-
cable and necessary to all sehool diatricts and rmuniecipal
corgzorations orqaqlze& under any reneral or spoclal law
of thig Jtate and whioh have power and authority to levy
and colleot treir own taxes, ‘and that each of such cor-
Porations shall have the benelit of all liens and razedies
for the security snd collecotion of tazes dus them &s is
Frovided in sajd Title in the case of taxea due the Jtate
and CO.LutY -

Ar e regard sald Article 1060a as ounulative of
Article 8016, ebove ruoted,
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Among the provisions of Title 122, so made
avallable to leves improvement districts for the collection
of their delinquent taxes, sre Artloles 7328 and 73405b of
Yornon's Annotated Texas Civil 3tatutes,

Said Articles 7328 and 7345b are set out at
length in the statutes and are readily accessible vo you;
ne useful purpose would be served by setiing same out at
length in this oplnion.

In adiition to the two foregoing methods avalle
sble under the provisions of Title 122, there is a third
method avallable. ‘It is set forth in Artiole 8017, Vernon's
Jevised Civil 3tatutes of Texas, Annotated, and is also
readlly acscessible to you.

From the foregoipg it follows that a levee im-
provement district desiring to collect lts delinquent taxes
ha3 available to it, at its option, either one of three
methods, and that it may safely proceed in the collection
of its delinquent taxes in following either one of three
fethods set out by the statutes of Texas,

We next set out questions Numbers 3 aad 4:

' 3, "uith regard to the court costs of such
suits for the colleection of 3uch delinquent LHaxes owlag
to the distriet, are the fees of the officers of the
court limited in this kind of case as they are in
Article 73327

4, "Would the District be exempt from liability
for auch fees aa c¢osts, as are the 3tate and County
under Article 7335377

You are advigsed that if the district desires to
;ﬂd does proceed under Artiocle 8017, then Artloles 7332 and
333, Vernon's Annotated Statutes of Texas, are not appli-
Sadble, and the district will be subject to the sare costs

of court as is apy ordinary litigant.

In order to determine whether the distriot is

eatitled to the bhenefits provided in Articles 7332 and 7333,

“hére the suit fs brourht as a State and county suilt would

be Stought, we must first determine whether the two statutes

are.appiicable.

44’
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{lo excapt from the dlscussion of thease two
questions, however, the queation of the fecs allowed a
connty or district attorney by 4rtiele 7332, as this matter
w11l be taken up in oconnsotion with another point.)

Artlole 7337, V. A. C, 5. Of Texas, reads as
follows:

“Any incorporated oity or town or school 4is-
trict shall heve the right to enforee the colleotion
of delinguent taxes due it undor the provisions of
this chapter. (Chapter 10, Title 122)" (rarenthetiocal
matter added) :

e have previously cuoted Article 1060a, which
also bears on the powera and righta of cities, towns and
independent school distrigts in the collection of delinguent
taxes, In vicw of Artieles 1060a, 7337, and 7343, we belleve
that a levee improvexent district 1s in an analogous position
o that of a eity, towa ar independent school dlstriet, Turn-
1nz 50 the case law on this sublsat we find the Distriet Clerk
13 antitled only to the fess set forth in Article 7332 fn e
1elinquent tax suit by a eity, towm or indspsundent school
distriot,. :35ee puclos v. Harris County, (Com=. App.) 298 3. W,
417; Rerublic Ias. Co. V. 3ighland Fark Ind. Sehool Diatriet,
37 3, W, (24) 827, writ of error refused; Jour Lake Ind., School
Mstrist v. Rastarling, 142 S. ¥, (24) 237, writ of error re-
fussd, Thege game authoritiocs support the proposition that
irticle 7332 also applies in such cases,

Bearing in mind ths exazeption to the above dls~
g:saion, you are advised Artioles 7332 and 7333 are appliocsble
a dalinquent tax suit brourht by the distriot 1f the state

22d county collzction method above outlined i3 used,

‘“e next guote your suestions Haxbers 5 and 6%

5. "Can the Board of Supervisors of a Leves Improve-
mont Distriot proceed to contraet wit: mn attorney for the
colleotion of their delingquent taxes without the approval
of suck eontrsotl by the Attornay Gereral?

6. "Is tle compensation to the attorney in auch
2 eantract subjeot to the limitatlon of 1557%




onorabls Taylor Carllsle, page 5

Article 7335, Vernon's pAnnotated 3Statutes of
~axas, allows ths Conmamissionera' Court to contraoct with
any competent attorney to enforce or asalst in enforcing
*4a colloction of delinguent State and county taxes under
yrascrided conditlons, Article 7335a, V. A. C. 3. of Texas,
Jeta the maximum compensation of said attorney at 15 per
ceat of the amount collected and further provides that the
ocontraot nust be approved by both the Comptroller and the
~ttorney General of the 3tate of Texesd

In order to settle the cuestion of the appli-
cability of these statutes to your ocuvestiona, we again pust
refer to the anelogous declsions in delinquant tax suits
broucht by cities, towns and independent school districta,
2ell v. Mansfield Ind., Gchool Distriot, 129 3, ¥, (24) 629,
deals with the validity of a contraot betweon an lndepondent
school distrioet and a private attorney, whare the compensa-
tion provided was 20 per cent of the anount collected, The
occurt lield the portion of Article 7335a, rrovlding for the
apiroval of tax contracts entered into by the Commissioners'
tourts by the State authorifiies named, not aprlicable %o
1elintuent tax contracts entered intc by independent school
_?Istriots. The pourt reasoned %hat the Stave has a direct -
nterest in the collootlon of State and county tares, wherecas
it has no suoh direct interest in the colleotioan of delingquent
taxes of independent school diatriets. : :

¢ Applying that reasoning of the Supreme Court to

26 instant situstion, we ocnclude that the Board of Super-

;f3°f3 18 not reguired %o submit thelr delinquent tax contract

+or the approval of the Comptroller and Attorney General,

i°“r Question No, 5 is therefore answered 1n the affirmative,
f Lts distriot proceeds to.collezot its taxes by the 3tate

%24 county method hereinbefore outlined.

1p we also answer cuestiomNo. 5 in the affirmative
¥rt:h& district proceeds under Article 8017. Sedtion (h) of
o 01? €017 provides for the employment of an attorncy, and
Q;"ﬁ <3 no provision for the aprroval of such contract by

7 State muthority.

ATty we next oonslder question No. 6 set out above,
\,ticle 7335a .has no application to sults drought under
1 ole 8017; however, & more 4iffioult question is8 presented

. ® event the dAilstrict chooses the 3tate and county <ol-
otion methoq.
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The ease ol City of jouth Hounaton v, Dedbney,
1.2 Tex. 96, 120 3, ¥. {24) 436, seems to Ye nore naarly
ia polnt on "this rroblena than other suthorities. ‘he
court econstruned frticle 7343 with reapset ¢ 1tas m2pplica-
tien to 2 elty's delinguent tax econtract providines Jor a
23 per ¢ent oecmpensnticn to the attorney. The courd held
that althsursk the lust jortion of Artlclie 7045 was sulfi-
ociantly breoed to cﬂhrace any aathority provided by some
otaor statuts for the efplOfmant ard compazsatlen of ac
attoruey for the coll*c ion of Stete azd counly Laxes,
gtill the ecupensation of a tax atiorney for Lhe clity
was 3apecliflieally aet out in s3ald artlele =nd must ccontrol.
& cohgtrue the forecoiny languaze as meanin~ that Artlcles
7335 and 7335a are aprlicable o suita by cities, but Lhat
whers certain fec.s are 87 aciﬁically provided, the specifie
provisions qust control over the general, (>ca al80 Zall v.

~aesfield Ind. Zchool Distriet, supra. Vo

Tt 13 cur cipinion that the 15 var cent linita-
tice must apply to the delinquent tax contracts ontered
into by leves imnroverent dthricts whien e itate und
oounty method is used. The laot that Article 1060a mores
"avallable” for tha various taxln; bodies the proviaicns
of Title 122 doua not meay that a taxing body niny avall
iLselfl of soume applicable st&tutas and refuse to be bound
b7 other applicable stututea in zald title.

‘ . 2 next set out questlon Ho. 7, which reada
73 follows:

7. "In your prasjerided form of contraeh Tor the
colleotlen of delinnuent itate aad eounty taxea, 1 note
that one of the rsquirem@nts in oonnection with the
attorpey mekinz the coniract i3 that 'he has no affiocial
connection with any county office within aald county.!
ould there be anythins cbjeoticnable in the Foard of
Jurervizors of a levea Inprovement Diatrist ~eking a
cuntraet for the collaetion of thelr delinzuent taxes
@ith en attoraney who held tlc position of masisbant
county attornays™

{2 irtiels 5003, Reviaed tatutes of 1911, author-
dihd tre eounty sttvorner Lo represent leves iuprovement
Stricts., Tader 'ro rrezent low it 14 not the duty 6f the
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county attorney to represent the levee lmprovement dlstriocta
in sults for the colleation of delincuent taxes. 3Sueh rep-~
re3entation on his part in sults brousht under Artiocle 7345b,
Title 122, would te lnocrpatible with his duties as dounty
attorney, &3 set out 1ln Article 7335, 3By that artiole even
thoush he d0e9 not represent the county in =2 tax sult, he
rmuat activaly assiat tha person with whom the tax contraet
is made, and who does motlvely represent the county in such
sult. 7Youn will also note that by reason of the provisions

" of Article 7345b, tre impleaded taxing units are parties

defendant, and of courae have the rizht to question the
cause of action asserted by the plaintifl or any other in.
plsaded unit, It is plain that the ccunty attorney may
not represent tha leves distriot in a suit brousht under
Artiele 8017, 1t belng unressonable to presure that the
form of rsmedy debtermined upon by the levee improvement
distriet supervisors, soting under the advice of their

atborney, would determine whether or not the county attorney's

enployment would or would not be incompatidle, ‘& belleve it
o be easily apparent that in a ocase where the county attorney
could not represant Lle levee improvement distrloet by reason
£ his official status as county attorney, that the assistant
county attornoy appointed by him would be eaqunally disqualified,

'Y'our myestion No. 8 Treads as follovwa:!

8. "Ir the taxesd delinguent are several tines
the value of thas land against whioh they are levied and
azsegsed, can the land be s0ld at judicial sals after
foreclosure for a leas amouanl than the total taxes,
venalty, interest, attorney's fees and costs?”

If the suit is prought under the provisions of
‘rticle 8017, the property ray be sold for eny sum that 1%
<Ay bring. Ho limitation as to the sale prioce is set by
~rticle 8017. '

' If thas State and ocouniy colleotion method is
Used, the provisions of Article 7345b will sovern., Section 5
of saia not, as amended in 1941, provides as follows:

"Uron the trlal of said cause tho Court shall
hear evidence upon the reasonable Tair value of the
Property, and shall incorporate in its judsment a finding
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of the reasopable fair value thereecf, in bulk or in
parcels, elther or both, as the Court may deen praper,
which reagonable fair value so found by ths Court ia
hereafter sometisdes styled 'adjuiged value,! whiah
tad judged value' shall be the vslue as of the date
of the trla) and shall not necesasarlly be the valus
at tho time the assessaent of the Laxcs was made;
trovided, that the burden of prodf shall be on the
owner or ownera of such property in estadlishing the
‘fair value' or adjudged value a3 provided in this
agegtion."

Jection £ of sald act realds as followa:

*Jo property so0ld for taxes under dedree in
guch suit zhall be s0ld to the owner of said property,
directly or indirsctly, or to enyona having an Interest
therein, or to any party other than a taxins unit which
is e party to the auit, for lesa than the amount of the
adjudged value atoresaid of gald property or the aggre-
gato amount of the Jjudgmenta againat the property in
said sult, whichever is lower, and the net proceeds of
any sale of such property made under decree of court
in said sult to any party other than any such taxiog
unit shall belong end be distriduted to all taxing
units wvhioh are parties 4o the suilt which by the Jjudge
ment in said suit have been found to have tax liens
againat such proyperty, pro rats and in proportion to
the amounta of their reapective tax liens as eatablished
in said Judgment, but eny excess in the procesds of sale
Over and above tha amount neceasary to defray the coata
- of suit and sale and other expenses hereinabove made
c¢hargeable against such proceeds, and to fully discharge
the jJudgments against said property, shall be pald to
the parties lepgally entitled to such excess.”

aad o conalder that the quoted seotions are clear

Ace unambiguous and the foreoclosure sale should be had in

in grdance with said sestions. 3i/e are aware of the holding

Co anoigcer v, State, 166 3. . (24) 914, but the suprens
Wrt in that case was not dealing with Article 7345b.
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- question Fo. 9 reads as MHllosss.... -

9, "IT th2 Diatricet muad bld Ia the land for the
angunt of suc™ taxes, ena.,, Al “oreforo receive no gol-
leotion ol .ney, can %ha attorney 1o hag the contract
far the berinsisg of sue: suits for 3uch taxes contract
for a rerceantane or uniiviiled intoresy in the land as
hiz coanlusion or faet™

If the Utates &nd county colleotion mothod is
uded, the compenszation musté be fv reocordmnes with drtiole
753356, as 3Jection 2 tieredf jrovides Tany zontruct nade in

“violiation of tilds aet sball de void.”

ssotlon () of Artiele &017 rsads as follows:

wPre hoard of supervimora shall, have the rower
to emjloy attoraeys for the rurpeie of colleeting such
dglisquent taxes, paying suceh attorancya for thelr serw
vices suon fres3 or comnissiong s3 %0 Lic supervisors
nay sesn proper.”

: In our opinlon the phrose “paryin: such attoraeys
' for their services sush feesy or conmissiong as to the super-
V}uora nay geom proper,” only can mean that & monetary con-
sideration be ynid the attorney employed. 2litcuzh normally
the word *feey™ mizht include B contingent Interest in land,
t'e centext in which the word 1s uaed here does notb permit

U8 o zive 1t the broader neanin-.

. . ~ You ara tLhrereiore advisod tha'% the Distriect's
gFﬁuract should provide for a money fec or comiuslon rather
Bk an undivided interest in land whieh 1t mdght eeguire as
> TEE.ly of Toreclosiny 1is delinguent tax liens,

A In accordaice with your reguest we &rs encloging
,cfff? of the lateat revised ermtract for tho collsotion of.
teLfuens State and county taxes,

iatis x triaat the Yaresolians answers your suestions
1sfastorily,

Ak -8 Lo 22, 1942 Yourg wvery Lruly
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