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Dear Mr, Alsup: _ Opinion No. 0-5292
Res Approval of olaims for pay-
ment by State Commission for the
Elind.

We are in receipt of your letter of Yay 6, 1943, in which you sub.
mit the following question for our opinions

"Plesse advise the State Commission for the EBlind whether the Board of
the State Commission for the Elind may delsgate to agmy of its members
or to its executive secretary the authority to approve for payment all
expenditures which may have been authorized by the State Conmission for
the Blind."

The State Commission for the Blind is provided for in Article 3207a
Vernon's Texas Civil Statutee (Aots 1931, 42nd Leg. pe 122, ch. 80, as
smended Acts 1939, 46th Leg. S«Bs No. 462). In Section 1, a thres member
board was originally provided for but by . B. 352, Reg. Sess, 48th leg.,
the membership of the Board was incressed to sixe. A osareful examination
of the acts relating to this commission shcws that the full responsibility
for performing the duties therein provided 1z vested in the Commission as
suche

Section 1 as amended provides that four members shall constitute a
quorum for the transaction of business, and that the Commission may amau-
ally elect a Sectetary and such other employees as may bs authorised by
the general or spscial appropriation for said Commission.

By Section (a) it is probided that: "The State Commission for the
Blind shall maintain & Bureeu of Information « « « The Commiszsion shall
in its diseretion furnish materials, tools and books for the use as a
maans in rehabilitating such persons and it may eatablish workshops and
salesrooms, and shall have authority to use any receipts or earnings that
acorue from the operation of industrial schools, salesrooms, or workshops
as provided in this Chapter . . . The Commission may receive gifis,
bequests, or devisea from individuals, associations or ocorporations, and
may expend them.in accordence with the provisions of this Aot." We have
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not attempted %o set out all the authorization of the Commission, but
quote the foregoing to demonstrate that the responsibility is vested
directly in the Commission as such and that discretionary functions are
cormitted to the Commission.

Section & provides that,

"The State Commission for the Blind may appoint and fix the o ompensation
of an executive secretary and such other workerz ms may be necessary to
make effective the purposes of this Aot within the appropriations provided."

We do not think that this section may be conétrued as vesting in the
sxecutive gecretary any discretionary authority which would be normelly vest-
ed in the Commission as the head of the department or division of State gov-
errmente The exeoutive secretary is an employee of the Commission working
under the direction of the Commission in carrying out its directions, and
he is given no authority by the statute independent of the Commission. In
other words, in matters involving the exercise of discretion, he may act as
an executive officer to earry out and perform omly those things wherein the
Cormission has exercised the discretion.

In Horne Zoological Arena Company vs. City of Dallas, 45 S.W. (24) 714,
the court had the following to say with reference to the delsgation of auth-
oritys

"The general rule is that, where the law creates & board to have charge of
the affairs of & municipality or a particular part thereof, such board may
appoint egents to dhscharge ministerial dutiss not calling for the exersise
of reason or discretion, ut it cannot go beyond this and delegate to
others the discharge of duties which call for reason or diseretion, and
which are regarded as part of the public trust assumed by the board. The
power to exercise discretion in matters entrusted to such boards cannot be
delegated, surrendered, or bartered away.

¥, o o The park board was charged with the trust of spending the monsy set
aside for the maintenance of parks, and it could not avoid its responsibii-
ity by delegating to others the authority to met for it in the purchase of
such animals without limit ms to the kind of animals to be purchased or the
price to be paid therefor. The trial court correctly held that Jacoly
merely by virtue of his authority as director of parsk did not have author-
ity to make the contract in question.”

We aleo call attentim to the féllowing statutes.
Article 4344, R.C. S. 1925, Subdivision 4, provides that the Compw
troller shells

"Require all accounts presented to him for settlement not otherwiss provid«
ed for by lsw to be made on forms prescribed by him, all such accounts to
be verified by affidavit as to their correctness, and he may administer
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the oath himself in any case in which he may deem it necessary.”

Article 4355 RoCe Se 1925, as ' mmended, Acts 1931, 42nd Leg. 400
ch. 243, provides among other things ° ’ Ees Po 20U,

"All olaims and sscounts against the State shall be suhmitted on forms pree-
scribed by the Comptroller and in duplicate, when required by him except
claims for pensions&, and shall be so prepared as to provide for the entering
thereon, for the use of the Comptroller's Departmnt, as wella s other appro=-
priate matters, the followings

"ls Signature of the head of the department or other Person responsible
for incurring the expenditurs."

_ We think it clear from the provisions of Article 3207 that the State
Commission for th? Blind is the head of the department or division of the
State government (State Board of Registration for Profess Engineers v.
Hatter, 139 S.W. (2d) 169; Rainey v. Malons, 141 S.W. ta)Pedy e
the meaning of Article 4355 and bears the rmsponsibility for incurring the
expenditures of tthat department,

Several opinions have previously been written by this department
upon this subject. The first towhich we refer was rendered December 4,
1935 st the request of the Brazos River Conservetion and Reclamation District.
It was thers ruled that the Board of Dirsctors of sald District could not del-
agate to its agent or m committee authority to approve expenses incurrsd by
the Distriot so as to suthorize the Compircller to lzsue a warrant. It was
pointed out in the opinion thit the Board could delegate purely ministerial
or executive functions Bu% that specific authorization or approval on the part
of the Board was required bsfore the expenditures became a lawful charge
against any appropriation of State funds.

On March 24, 1936 this department advised the State Comptroller that
a majority of the Board of Insurance Commissioners was required to approve
any e nd all expenditures pertaining to the various deparitments of inasurance
exsept against one partiocular fund. This fund was an exseption bscause the
statute provided that payment should be made "upon the certificate of the
Chairmen of the Board of Insurance Commissioners."

An opinion was also rendered to the Comptroller of Public Accounts om
April 1, 1937, concerning the Texas Unemployment Compensation Commission. The
Cormission had by resolution attempted to delegate rather broad functions to
the Assistant Executive Director to exscute purchase orders, approve expendi-
tures, etc. The opiniom pointed out that some of the things attempted to be
‘delegated were ministerial and some required the exercise of discretion, and
ruled that the latter could not be delegsted to the Assistant Executive Direcg.
tor, but that the Conmission was required to exercisze the necessary discre-
tione
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In Opinion No. 0-1126 we had before us the question of whether the
Texas State Parks Board might delegate to its secretary the right to ap-
prove claims againat the State appropriation for such board. The ruling
waa that such suthority might not be delegeated. An additional suggestion
was made in the opinion that while the board might not delsgate the author-
ity to approve claims tc s non-member of the board, it might delegate this
suthority to some member of the board under rules and regulaticns to be
promulgated by the board. In so far as said opinion expresses the conclu-
sion that the board may delegate its discretionary authority tc a member of
the board, the same is modified to conform to the views herein expressed,
for, in our opiniom, the principle of non-delegation of discretionary
functions is just a& applicable to & member of a board or commission az to
& non-member, This authority is vested in the commission ss such and not
in ite memberg as individuals,.

Based upon the foregoing suthorities, we conclude that the State
Commission for the Blind is the head of a department vested with discreti=-
onay authority by statute, that it may delegate purely ministerial acts
to be performed but may not delegate its disoretionary functions; and that
the expenditure of moneys sppropriated to it involves the exercise of
diseretion or Judgment.

From your question, we understand that the Cormission desires to
make & gsneral suthorization for expenditures, and delegate to one or more
of its individual members, or to its executive secretary, suthority to
spprove all expenditures for payment without the necessity of further acw

tion by a majority of the Commission. In our opinion this cannot be done,
and we therefore answer your question in the unegative.

Yours very truly,
ATTORNEY GERERAL OF TEXAS
By /8/ Cecil C. Cammack
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