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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER BELLERS

" ATTORNEY GENERAL

-----

Honoreble Gso. H., Sheprnard L
Comptroller of Public Accounts i ~ ™
Austin, Texas -

Dear Sir: _ Opinion Ko,

. Re: Inponltion
(Article T
R sales and

$309, addressed to you,
Y q : - s above caption and ren-
dored our advice with Dé »-»rota upon the facts whioch you
submitted. Due : hat these opinions are in

ganizations wvhich are admittedly
5 and instrumentalities, such as the

grporation, are engsged in war vork in
In furtherance ol thelr activities,
pgoritzations have entered into "cost-plus”
eontracts with various privete contractors, suoch

as the Fort Worth Aircraft Assembiy Flant and the
Bwergency Plpelines, Inc. In genersl these con-
tracts follov a commuon pattern, vith provisions
vhereby the federel agencles reimburse the con-
tractors for materials and lsbor used by the latter,
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.&nd, in sddition, puy to the contrectors o
stipuleted profit. Although the contyects nor-
paily provide thst, sul ject to certaln controls,
the oontrectors may themse¢lves purchase the nec~
essary asteriels, the federel sgencles reserve
the right to purchase such materials sand to fur-
nish them to the contractors vheneéver they Bo de-
sire.

With reference to the activities of the fed-
eral sgencies and thelr contrectors, the follov-
ing types of trensactions oecur: ?a) sotor fuels
are sold to the federal agencies and used by them;
(b) motor fuela are s0ld to the federal agencies
and are then turned over to the contractors for
use by them; {(¢) motor fuels are s0ld to and used
by the contractors. YThe questions discussed in
our former opinions nave srigsen in connection with
these three situations.

For purposez of this opinion we feel that it 1s im-
material vhether these fuels are used in vehicles owned by the
federal agencies, in vehicles owned by the contractors, or in
vehicles owned by the federal sgencies and leased to the con-
tractors.

1.

Motor fuels s0ld to and used bT fedural agencies:
Section 2(d) of the M tor Fuels Tax Act (Article TO65b V.A.
C.S.) provides in part es followvs:

""No tax shall be imposed upon the sale, use,
or distribution of sny motor fuel, the ilmposing
of which would censtitute an unlawful burden on
intevstate commerce and whieh is not subject to
»a taxed under the Censtitution of the State of
Texss and the United States.”

Although lsrge inroeds have been made on the dootrine
of inter-govermmental tex inmunity &s established by Chilef
Justice Marsiall in the case of MaCulloch v, Maryland, 4 Wheat
216, 4 U.5. 57% (L. Ed.), the doctrine still persists ot least
to the externt of affording immunity frow atate taxation to the
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federal government itself and to those federal agencies
sand instrumentalities which Congress has chosen to declare
tax exempt, Pittman v. H. 0. L. C., 308 U.8. 21, 84 L. Ra.
11, 60 Sup. Ct. 15. TZTypical of the latter type of agenay
is the Defense Plant Corporation, which in Section 610 of
Title 15, U.8.C.A., the Congress has declared L0 be exempt
from 21l sales, use, atorege and purchase taxes imposed by
any state or political subdivision. We are of the opinion
that this doctrins and the above quoted provision of our
tex statute preclude the imposition of our moter fuels tax
upon sales or uses by the federal government and by federal
agenciea and instrumentalities vhioch Congress has exempted.
Consequently, you are respectfully advised that no tax
should be levied or c¢ollected upon such sales or uses,

II.

Motor fuels sold to federel sgensies and used by
contreotorst Were our motor fuels tax & sales tax, doubt-
leas the federsl government and exempt federal agencies and
instrumentalities could purchase the fuel and permit its use
by their contractors without the inourrencs either of
11ability for such tax. Hovzvor. our tax plal is more
than a sales tax., Section 2(a) of the tax statute provides
in parts

“There shsll be and is hereby levied and im-
posed (except as hereinafter provided) upon the
firet sale, dutributiw of motor fusl in
this State an cocoupati oF excise tax of Pour
{3) cents per gallon or frectional part thereof
s0o s0ld, distributed, in this Btats . . .
In each subsequent uls or distribution of motor
fusl upon vhich the tax of Pour (&) cents per
gallon has Deen collested, the said tax ahlll be
added to the nni.n; priu, 30 mt 8Y 53
naid ultinately by the ; T
B rmmﬁtm

9
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Moreover, Section (d) provides in part:

"In the event this Article is in oconfliot
vith the Constitution or any lav of the United
States vith respect to ths tax levied upon the
first sale, distribution, or use of motor fusl

!—‘h this B‘I-__.-_te' han 1!; is hanahe daslawnad o ha

SEWAWWY WAL WM W

the intention of this Article to impose the tax
levied herein upon the first subsequent sale,
distritution, or use of said motor fuel wvhich
may be sudbject to being taxed.”

Regardless of hov our former motor fuels tax stat-
ute (Acts 1933, 43rd leg., p. Zg ch. &%, as amended by Aots
1935, 4hth Leg., p. 558, ch. 2k0) might have been construed,
ve are satisfied that the legal inocidence of the present tax
is upon ths ultimate user or consumsry of motor fusls and that
the statutorily defined "distributor” of such fuels is merely
a bonded fiduciary or agent of the State for ths purpose of
aiding in the eollection of the tax. Moreover, in view of the
portion of Section (4) quoted supre, ve fesl that even:
the "sale” of motor fuels to the federal govermment or ocertsin
of its agincies might be tax exempt, it wvas the intention of
the legislature to levy a tax on subsequent “use” of suoh
fuels vhich might constitutionally be taxed. It remains to be
sean vhether the tax may constitutionally be levied upon con-
trsctors of the type under discussion who use such fuels.

That such cost-plus contrectors are neither agencies
nor instrumentalities of the federal govermment is, we feel,
settled by the crses of Alabama v. King & Booszer, 62 Sup. Ct.
43, 66 L. k4, 1, and Curry v. United 3tates, 62 Sup. Ct. A8,
86 L. Ed. 9. These cases are quoted and discussed at length
in our Opinion No. 0-4389, and ve adhere to the anslyses of the
cases there made. Hovever, even though the contractors them-
gselves are neither federal sgencies nor instrumentalities, the
argusent is made that a tax upon the use of materials by cost-
plus contractors is 11 effect & tax upon a federsl agency or
instrumentality since the amount of the tax will be reflected
in the increased cost of the materials to the organizations
which employ such contractors. The force of such an argument
is destroyed vhen considered in the light of the numercus re-
ocent cases vhich hold that a generel, pon-disoriminatory tax
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is not constitutionnlly objectionable merely because its
imposition upon & vendor or contractor may result in a
slight lncrease in the cost of goods or services acquired
by the federal government, Thus, in /labawe v. King &
Boozer, supra, Chiefl Juatice Stone seid:

"The zsserteé¢ right of tls one (government)
to be free of taxatlon by the other does not
spell immunity from peying the added cost attri-
buteble to the texation of those who furnish sup~
pliegs to the government and who hsve been grented
no tex impmunity. Go far as 8 different viev has
prevailed, see Panhandle 011 Co, v. Mississippi
and Graves v, Texas Co., supre, ve think it no
longer tenable.” (Parenthetical word added)

Likewise, in Curry v. United States, suprae, the
Chlef Justice Baid:

o "If the state lav lays the tax upon them

" {cost-plus contractors) rether than the individual
with vhom they enter into &8 cost-plus contract
like the present one, then it affects the Govern-
ment, like the individual, only as the economlc
burden is shifted to it through operation of the
contract. Ais pointed out in the opinion in the
King & Boozer Case, by concession of the Govern-
wment and on suthority, the Constitutionm, without
implementation by congressional legislation, does
not prohibit & tax upon Government contrectors be-
cause 1ita burden 1s pessed on economically by the
terme of the contract or otherwise as a g&rt of
the construction cost to the Govermment.” (Paren-
thetical vord added)

See also James v. Dravo Contracting Co., 302 U.5. 1%4, <8 Sup.
Ct. 208, 82 L. Ed. 155; Federal land Brnk of 5t. Peul v. Ce
Rochford, 287 K.W. 522 (N.D.); Western thhogre?h Co. v. State
Boerd of Equalization, 11 Csl. (2d) 156, 78 P. (24) T31.

Consequently, you are respectfully zdvised that when
& tax exempt federml agency purchases motor fuels in this State
and permits the use of such fuels by its cost-plus contractors,
our motor fuels tax attaches to the uss of such fuels and the
contractors are lisble for such tax.
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III.

Motor fuels socld to and used by the contractors:
The above discusaion compels the conclusion that the motor
fuels tax scorues in a situstion vhere motor fuels are both
s0ld to and used by & cost-plus contrsctor of the type under
discussion, and you are respectfully sdvised that the tax 1s
due in such a situation.

This opinion merely amplifies and affirss the con-
clusions reachsd in our Opinion Ko, 0-4389, and is in no wvay
intended to alter such opinion. Since this opinion 1s in
direot conflict vith most of the statements and conclusions
in our Opinion No. 0-5309, the latter opinion is heredy over-
ruled and vithdrewn.

Trusting that the foregoing satisfactorily resolves
any confliots vhich may have existed in the opinions of this
departuent, ve¢ are

Very truly yours
ATTOREEY GENERAL OF TEXAS

N ST WOy

R. Dean Moorhead
Assistant
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