o775

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GumaLD C. MANN
ATTORNEY GENEBAL

Honoreble Ceo. H, Sheppard
Compireller of Public Aeoounts
Augtin, Texas

Dear "irs Opinion ¥o, 0=5311
: Ret Does the tmspcrta

besn Teoelved and carvel
requeat as follows:

5 AR sompany under Chape
ter 15, / R Se 1 Their prinei-

and/ extracted from natural gas
They opoTe oabley line of approximetely ui
mniles frox  fleld to their terminal et Corpus
Christl, Teoxe s4® line being 4™ and one line
6 3/8*, A 2f their letter i herewith en-

olosed for your information,

"They have filed a report, under protest,
and state sthat they are not un& have not at sny
time sngeged in the transportation of oll, They
transport the motor fuel and kercsaene distillete
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fron four naturel gas resyoling plants. The proe
ducers of these products pay the tax as provided
for in Article 7047 B and the residus is returned
by the reoyoling rethod to the ssme gas produsing
formation underlying the land rrom whioch the gas
is produced, luring the jear 1942, thay trane~
ported 2,255,986 barrels on which they charged
tariffo in the amount of £211,657,36, This pipe~
1ine has all the aspeots of an oil pipeline, in
as muoh us it fe separately incorporsted, ft has
a superintendent, and pays federsl transportation
and income taxes om 1tz net {ucome,

“The main problem Lare, is whethor or not the
transportation of keroeene, distillate and moter
fuel constitutes the class of oil pipeline com-
paniea, as defined in Chapter 4, Title 122, with
Amendments, Tax on Intangible Assets. . . +"

, In addition to tho facts ateted By you, we have
sheoked the charter of this corporation in the office of
the Seoretery of State and f£ind the parpose thereef, a»
stated in sald charter, to be as follows!

"2+ The purpose for whioch 1t is formed is
to store, transport, buy enl sell oll, gas, salt,
brine mé other minersl solutions, inoluding the
privileges and powera granted by and esuthorized
in Chapter 15, Title )2, Revised Civil itatutes
of Texas, whioh is hsruﬁy adopted,”

Tou state that the produeers of the products trans-
ported by this company have paid the taxes provided for in
Article 7047b. Thise srtiecle provides for an ooccipation tax
on producers of natural gas and, as amended by the iAots of
the 47th Legislature in 1941, page 269, Chapter 184, Article
I1X, Seotion 1, said article provides that:

"Jhere gas 12 procecsed for ite liguld hydrow
carbon content and residue gas iz returned by re-
oyoling methods to the same geas-producing formation
underlying thes land from whioh the gas {s produced,
the taxable values of such gas shall be thrse-rifths
(3/5) of the gross valus of all products extreated,
separated and saved Trom suoh gas.,”
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¥e also understand that the preducers of the proe-
duots transported by this company have not pafd the taxes
provided for in Artiocle 7057a, whieh levies an cooupation
tax on oil produoed within thls state, Seotion 2 of which
waz amended by the isots of the L7th Legislaturs in 1541,
pepe 269, Chapter 184, irticle I, Zeetfon 1,

It 15 the opinion of thiu department that seid
ocozpeny l1s not subjsot to the provisions of Chapter 4
Title 122, of the Revised Civil Statutes of Texss, und in
support of this conolusion we direct your attantion tc the
following:

The statutes ucder whioh this ecozmpany was fneor~
porated contein the following provisions: Aptiole 1495 is
in part as follows:

"This Chapter embraces corporations oreated
for the purpose of storing, transporsing, buying
and selling oil, gas, salt brine and other sineral
solutions and liqutiod mineralsaj + + « &nd She
prodaction of oil and gas., (As anmended Acts 1935,
Lhth L'Sc. Pe 296, chs 110, 8 2.)"

Artiale 1496 18 in pars as follows:
*Sueh esorporations ghall have power!

*1. To store amd transport oil, gas, brins
and other mineral solutions and liquified minerals,
« » » » 8nd to make Treasonable charges therefor.

k; ?gcndod sote 1935, 4LAth leg., p. 296, eh, 110,
L

Artiole 7108 of eaid Chapter 4, Title 122, us amend~

od by the L7th Legislature, 1941, puge 239, Chapver 184, ATte

1cle XTII, Section 1, in which amemdment no change was made
;rrontiag the matiter here under consideration, is in pari as
ollowmt

*Paoch incorperatsd , . « 0il pipe lins come
puny, and all oo-mom esrrier pipe line companies
of avery ohareoter whatsoever, engoged in the tranas~
portation of o0ll, + + « doing business wholly or
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in part within this Stete , o + and every other
_ 1ndiviaua1, ocompany, corporation, or assoolation
" doing business of the ssme oharecter in thie State,
in additicn to the ad valorém taxes con tengible
propurties . , . shall pay an annukl tex to the
State, beginning with the first day of January
of sech year, or thelir Intangible assets and pro=

A cran amtaame ey e Sl sscsmdrl ma d e
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parTvy, ,
whioh its business is carried on."

Aptiole 7057a, Secstion 1(5), of the Revised Civil
Statutes, defines oi) as Tollows:

*(8), '011' shall mean oruie oil, or othesr
0i)l taken from the earth, regardless of gravity
of the oil."

S0 far ms we have been able to ascertalin eil is
connidered to be a different mineval mrodust from gas, oy
the 1imid hydrecarbons prodiuced from gas, in feot Article
70470 Oof the Revised Sivil :tatutes, hereimabove referred
to, contains a provision thaé "all liquid hydroeocarbons that
are recovered from gas by maans of & separetor or by cther
nen-acsopuntatl e methods shnall bYe taxsd at the sese rate as
0il as levied by Apticle I of this act™, thershy clearly
showing that products of gas are not oii, at least they are
uo 80 considared for tax purposss.

In order to bring this company within the terms of
Chaptey 4, Title 122, it muut be held that it is en "incore
porated oil pipeline company” engaged in the transportetion
of oll, or that it 1is a "cormon earrier pipeline company® of
sore aharaoter sngaged in the transportation of ofl, or that
it iz "@oing buniness” 4in this state of the "same characier”
as one or the other of aaild nconoerns,

The intangible tax law wasm originally pessed in
1905, It was amended in 1907 and again in 1933, The 19§33
apendment ircerted for the first tiss the words: "oil pipew
line sonpany and ell common carrier pipaline companles of
overy chareoter whatsoever, engaged in the transportaiion of
011", This amsndment of 1933 sxpressed {ts lLegislative in-
tant end purpose in the following psrovisica:

*Tha purpose horeof 1s to plage all e¢onmon
carrier oil pipe lins ocompanies under all of the
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provisions of the Intangible Agset Tax Lawa of
this Statei and, ror the purpose of placing uander
said aot all taxpayers similarly situated, and

to bring about a betier olassification send a wider
distridutior of the durdens of taxation, as far
68 this class of taxpayers is concerned,”

In dealing with this statute in a cazne wherein it
was neeessary to corstrue its moaning, the Iastland Court of
Civil Appeals made the following holding in the cass of Col-
Tex R:iinlng Company v, Hart et al., 144 S. ., (2) 909, writ
refused:

*In thie langunge the purpose of the sot is
clearly exprassed. It was designed to extend the
torne of the intengible tax measure to & cirong
and growingz class of taxpaysrs who had thereto~
fore escaped this partioular type of tazx. This
class was mede up of (incorporated) ‘*pipe line
ecoapanies', 'common carrier oil pipe line companies

- of eveyy character whatscever'! and 'all taxpaysrs
sizilerly eituatod!, sand in sc extending 1%, it
wag designed to 'bring about a better clasalfioa-
tion and & wider distridbution of the burdens of
taxstion, as far as thiszs class of taxpayers is
eonecernedt,

y ratarally o common earrier oll pipe line

1 company would ocarry on the business of transport-
ing 0il by pipe lines as its business and presunpe
tively for hire, It would be a revenus producing
oongern within itself, and as such would readlly
fall within the elaszu cf taxpayers presumably gube
Jsot to the intangidble tax or sought to be sublect-
od to that tax,

"Upon the saze principle end for the sane reae
sons, an inocorporated oil pipe line ecmpany would
be earrying on the business of transperting oll by
pips line, The business would heve az its objeot
& profit or income for Yhe owner, and that would
bs true whether it wes & privete or publlo esrrier,
The vary purpose of 1ts sxistenes and asture of
f1ta buainess at cnee susgest it wes similar in
sitaation (e & subjeot for taxation) to thet of
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the common cayrier pipe lice company, and, there-
fore, a propsy subject foy the application of the
lntangibla tax messure which the Legislature was
seeking to extend to tazpayers 'similarly situsted’,
It would, therefore, sean loglical not only to

bring suoh ¢oompenies within the spread of this

tax measyre, but also to extend the same and dls-
tribute its burden to '* * ¥ evaery other indivi-~
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business of tho sane oharaoter in this itate',
Art, 7105,

*The seation of the statute Just juoted de~
signates a olasa of persons which would loglcally
B fall within the terma of the intangible tax mea-
A syre as definitely as the Cirst two classes dls-
\ ocussed, The proviasion leaven no doubt as to who
‘ would be enbraced in ite terms, It apecifioally
mentions ‘evary other individual, oompany, oerrar-

ation' doing business of the mg_gnnﬁﬁg.
torri y Of course, to looorporsted oll pipe line

o8 and oommon oerrier pipe line cozpanies

enguged in the transporteation of oil in thie Stuto.
In the first pilroe, every suoh 'individual
poration,' sto,, would have to Do engaged in bnsi-
negs within the itate and that Lusiness would have
to be of the same character as that being dona Wy
the incorporated pipa line oompany, carrier, e6to.,
that 18, engaged in the transportation of ofl as
a bnsinuaa. and presusplively for hire. < « «"

In bolding that the Col-fex Rarining Company was
not an "oil pipeline company", or a corporation doing dusi-
ness of the “mamo oharacter”, within the neaning of Apticl.
7105, and, thsrefore, not subjaat to the tax provided for
therein, saila Zaetlend Court of Jivil Appeals oalled atsene
ticn to the fact that "at tna time (1933) the words ‘eacth
* * ¥ 941 pipe line company * * ° of aevery ohareacter what
soever, sagsced in the transportation of oll' were inserted
iu the intangible tax law, and Art. 7105 toox 1ts presant
form, Art. 6018, R¢ C, 5, 1625, was Lhen a part of our gen=—
aral stotutes and had been sin.e 1917." A refersnce Lo sald
Article 6018 shows thut pipeline carriers whioh are therueln
deslered t0 be otmuion Sarriers are such sa traanspoeri "orude
patroleusm” only, therefore, the cowpany here under sonsidera-
tion could not poasidbly some under the terms "sommon earrier
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pipeline company”, as set out in sald Artiele 7105. Xeithey

oould it ocome under the term “oil pipelineg company" since
it doos not tranaport "oll"™,

We also direat your attention to the fecet that the

opinion in the sase of Col~Tex Refining Compmay v, Hart et

al., Bupra, was handed down on Ootober ll, 1940, and rehearw
ing denied on November 3, 19&06 and tiat therealter the 4L7th
5

Legislature anxended Article 7105 &in 1941, dut that it mede
a0 change in ssid article insofar as the matter here under

eonsideration is ooncerned. By this amendment said Intangie

ble Tex Lawwae made to apply to sach "mptor bus company”,

as defined in tbe Aots of the Legislature thorein referrsd to,
and each “eommon oarxier motor carrier” operating under aue
thority of the Railroad Commisalion, Dut 5014 law was not smend-
od 3o a3 to include the transportation of products of natural
gas auoh a8 are here being considsred, This evilently wes an
approval ef, or an soquiescence in, by the lLegislature of the
holding in seid opinion, ss well as the construotion plased
apon seid lew by your departaent in ‘sedepting peyment of taxes
under Artiole 7047k, rather than under Arsicle 7057a, the gene
eral rule governing such situation being set out in 39 Tex.

Jur., sec, 132, pp. 28«251, in the faollowing langusget

"Doubtleas the legislatuye, in enacting,
amsnding or repealing a statuts, may be presamed
to have known faots of ecommon notoriety in the
State, as well as any ¢irounmsteanoces or conditiona
effeoting or relsting to the particular exsctaent,
And it noy be prssumed that the Lagislature ‘kaew',
*had in mind', or 'was familiar with' the 'law of
the lapd?, that ia, the Constitution, the common
law, existing statutes and the irrto& thereof) also
prior deoinions of the courts,~-at least those of
last resors,~-pertaining to the subject-mmtier,

"The leglalature 1s preszumed to have under=
stood the mesning of language that 1t employed,
snd to have Known the gonstruotion placed upon the
sume o7 @& sinmilar statute By the appellsta courts
and by executive or administretive officers. And
it may be presumed, in s fzoper oase, that the lLe~
glelature has anuioaocd the constiuotion of a
partioulsr aot, or that 1f 1t had not been satlis-
fied with zuoh construction it would huve olanged
the verbiugs of the law S0 as to show a ocontrary
intention,

L
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This ocompany not being an oll pipeline company, or
a common ocarrier pipeline company, engaged in the transporta-
tion of oil, and not being & company engaged in doing dusi-
ness of the same character, as get forth and desoribed in
sald jirtlele 7105, we think it 1o cleer that it does not come
vithin the oelanrs of oll plpeline companies as defined in
Chapter 4, Title 122, and anendments,

Trusting that this satisfastorily answers your in~
quiry, we remain

Very truly youras
ATTORNEY C@IERAL OF THEXAS

3“0 . Bassett
Assistant

LEFROVEL AY 26, 1943
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