Q
N
0y
'3

|
Q

F‘LE NQ;' ) u% 4

A. G,

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
0~ ATTORNEY GENKRAL

Gameé, Plsh and Oyater Commiasion

Welton Bullding
Austin, Texat

601

Gentlement Attention:s Mr, ¥m, J Tucke

Exocutive Tw

Opinton Ko, 0-5320
Re:

by removal of
conmsrcial

Yo ac -oula e xecsiptie

of May 18, 19483 rekding ea follows:

sand Oyster Commipslon’on January 19, 1937, the
Co by &pppoprriete resolution, pur-
e : hority to the Colorsado River
Authopity to réxove sand and gravel, ovhed by
the Etate . of Texas, and under the jurisdiction
of the> » Fish and Oyster Commiasion, from
ad of the Colorado River, Applica-
tien of she Lover Colorado River Authority to
emave #£end and gravel from the (olorado River,
near dam sites on that river, wvas made by their
Attorney, Honorable A, J, Wirte, who stated that
he had received an opinion fraom the Attorney
Genoral (excerpts of which he rend to the Com-
mission) which steted that the Commission had
the authority to give & permit to the Colorado
River Authoprity for the removel of sand and gravel
from the Colorsdo River and to make no charge for
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same, The permit that was later issued by the
Game, Fish and Qyster Commission for the ro-
movel of sand e&nd gravel was for the removal
of sand end gravel of aaid Colorado River Au-
thority without any payment for seid msterial,

"It has nov come to my ettention that the
statute of this 3tate authorizing the geame, Flsh
end Qyster Commission to izsue & permit for the
free removal of sand and gravel {rom thes public
navigable wvaters of thie State 1s restricted to
such sand and gravel &8s may bLe used for public
road purposez or for sea vall purposes, and does
not at all relate to sand and gravel &3 removed
to be used in the construction of dams op
other such purposes than roads or ses vwalls,

*we recognisze that it has been well esteb-
lished by the laws of this State that the unau-
thorized acts of a minlateriel office of this
State are not vinding upon the State, and there-
fore, if you find that the permit issued by the
Oame, Flsh and QOyster Commisasion to the Lowver
Colorado River Authority on Janusry 19, 1939, was
an invalid ocne, will you plesse edvise uas hov we
should proceed for the collectiaon of the money
that is due the State of Texas for the sand and
gravel removed under thie slleged permit,

1. Wes the permit issued by the Game, Fish
and Qyster Commission on January 1%, 1939, to
authorize the Lower Colorado River Authority to
remove sand and gravel from the f#itate property in
the Colorsdo River for dam construction purposes
& valid permit?

: "2. 1If you have answered this No, One
queetion in the negative, will you plesse advise
us vhat ateps to take to recover any money thst
may be due the State of Texses for sand and gravel
removed from the Colorado River by the Lowver
Colorado River authorlty for dem conetruction pur-
poses, and for wvhich payment has not been made to
the State because of the issuance to seid Colorado
River Authority of an asllegedly valid permit for
the removal of ssid meterial,”
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¥We have found and examined the opinjon dated Mey 1,
1936, reforred to in your letter, It is recorded in vol, 371
p. 560, Letter Opinions of the Attorney General, ¥%e attach
& copy of seme hesrete, TRis opinion does not stete that the
Game, Pish and Qyster Commiszlion is authsrized to 1ssue per-~
mits for removel of ssnd and gravel from state property vithout
cherge, It does hold, hovever, that Article K0534, R. 8. 1§25,
vhich fixes & minimum price of 4¢ a ton on sand and gravel sold
by the Comaisslioner by and vith the approval of the governor,
applies only to & zale of sand &and gravel in plece and does not
apply "where the applicant merely deosiree to remove sand from
a bsr or reef,”™ The opinion request from Mr, Wirtz had ztated
that ®i{t is the desire of the Lover Colorado River Authority
only to remove send from bars in the Coloredo and Llano Rivers,"
The opinion reviews the &pplicable statutes and points out that
"no provision has been enzcted giving the Lower Colorado River
Authority the right to operete free of charge” and mskes the
statement that "it seems clear that the Legislature intended for
& consideration to be paid for the sand and gravel taken from
the river bed regardless of howv it wvae done,” Then suddenly
without the citation of authority the opinion closes with this
parsgrapht '

"However, Article %053 providing for the
issuance of permits to use sand or grevel inoluded
within the provialons of the Act does not provide
4 minimum consideration to be paid therefor as
does Article 40534, On the contrary a broad dis-
afetion 1s given the Game, Plsh and Oyrter Commissioner
regarding the issuance of such permits, Upon him s
placed the duty of protecting said substances from
free use and unlavrul) disturbances end to him is
glven the pover to prescribe the conditions or re-
quirements upon vhich such permits mey be lssued,

In other words, the writer belisvez that the Gams,
Fiah & Oyster Commisaioner under Article %053 has the
aunthority to issue a permit upon such consideration
as he deems expedient, taking into conslderation the
nature of the sgency or individual desiring to remove
such substances, the use to which auch substances are
to he placed, and the effect of his sction upon the
best interests of the fund entruzted to his care and
of the State of Texes ats a whole,”

We will nov examine the Question of whether or not
Articles k053 and 40534, R. 8. 1925, suthorize the issusnce of
tvo different kinds of permits, viz, (1) & non-exclusive right
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to teke sand and gravel from State property at s price, if any,
vhich the Game, Pish and Oyster Commission in fts discretion

mey fix, and (2) an exclusive right to certaln sand and gravel

in place, vhich must be purchased at not lese than & cents a

ton and the permit issued by end with the approval of the Governor,

Article 8053, which 1s ceid to authorige ths first kind

of permit reads as Tfollowst

"Anyons deeiring to purchass gny of the
merl and sand of commercial value and any of the
gravel, shells or mudghsell included within the pro-
visions of this chapter, or othervise operste in
any of the waters or upon any island, reef, bar,
lake, bay, river, creek or bayou included in this
chapter, shall first make written application there-
for to the Commissioner designating the limite of
the territory in which such perscn desirees to
operste, If the Commiesioner ie satisfied that the
taking, carrying avey or disturbing of the marl,
grevel, sand, shell:s or mudshell in the designated
territory would not damage or injuriously affect
any oysters, oyster beds, fish inhabiting waters
thereof or adjacent thereto and that such operation
would not damage or injuriously affect any island,
reef, bar, channel, river, or bayou used for fre-
quent or oocasionsl navigation, nor change or other-
vise injuriously effect any current that would affect
navigation, he may issue & permit to such person
af'ter such applicant shall have complied with all
requirementsa prescribed by said Commissioner, %he
pepmit shall authorize the applicant to teke,
avay or otherwise operate within the limits of auch
territory as may be designated therein, and for such
substance or purpofe only &s may be named in the
permit and upon the terms and conditions of the per-
mit, Ko permit shall be assigneble, and a failure
or refusal of tha holder to comply with the termz and
PR P A I St LRt gy SHY o vo8
conferred therein or claimed thereunder, R0 epecial
privilege or exclusive right shall be granted te eny
person, essociatlon of persons, corporate opr other-
vias, to take or carry avay any of such producte
frim any territory or to otherwise operate in or
upon any islend, reef, bay, leke, river, cresk, or
bayou included in this chapter,”
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Article k0534, vhich it said to suthorize the second
kind of permit, reads as follovs:

"fhe (Gaxe, Fish and Oyster Commissioner by and
vith the approval of the CGovernor, may sell the marl,
gravel, eand, shell or mudshell included within this
Act, upon such terms end conditions as he may deem
proper, but for not less than four (l#c) cents per ton,
and payment therefor shall be made to gsid Commissioner,
The proceeds arising from such ssale shall be trane-
mitted to the State Treasurer and be credited to &
specisal fund hersby crested to be knovn as the sand,
gravel and ghell fund of the State, and may be ex-
pended by the safd Commissioner in the enforcement
of the provisions of the sand, shell and gravel lavs
and in the e¢stablishment s&nd maintenance of fish
hatcheries, vhen provided by leglnlative appropria-
tion, and in thes pseyment of refunds provided for in
Section 7, Chepter 16), of the General Laws of the
Regular session of the Thirty-eighth Legiclature,
to countles, cities or towns or any political subdi-
vision of a county, city or town, &s provided for in
Secticn 7, Chapter 161, of the Csneral Lave of the
Regul&r Session of the Thirty-eighth Legislature,

And elsd providing that the eauthorization of refunds
ocn sand, gravel and shell shall be extended te include
refunds to the State Highway Commisaion of money paid
the state through the Game, Fish and Oyster Com-
mission for sand, grevel and shell used by the State
Highvay Commisafion on public roads upon application
for such refunds in the manner prescribed for cltes
end counties, Provided further that not less than
seventy-five per cent of the proceeds derived there-~
from, after refunds above referred toc have been cared
for, shell go for the establishment and maintenence
of fish hetcheries; and the sand, gravel, snd shell -
fund is hereby appropristed for the purpose of cerry-
ing out the provisions of thie Act, Sald hatcheries
to bo established from time to time in the &tate of
Texas by the Fish, Geme and Oystor Commisslion, whon
in their Judgment & suitable location is secured and
errangements therefor have bean completed,”
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These articlse must be considered nlbng with
Articles 4051, 4052 and 4054, vaich read as follovs

"art, 4051, All the islands, reefs, bers, lakes
and bays within the tidevater limits from the most
inferior point seaverd co-extensive vith the jur-
isdiction of this Btats, and such of the freah water
islands, lakes, rivers, creeks and bayous within the
interior of this State es may not be ombraced in any
survey of privete land, togothoer with all the marl
anéd sand of comoercial value, and all the shelle,
mudehell or gravel of whatsooever kind thet may be in
or upon any islend, reef or bar, and in or upon the
bottoms of any leke, bey, shellov water, pivers, creeks
end bayous and fish hatcheries and oyster bede within
the Jurisdiction &nd territory herein defined, are
included within the provisions of this chepter, and
are heredby rlaced under the management, control and
protection cf the Commissicner, None of the marl,
gravel, shells, mudshells or sand included herein
shall be purchased, teken awvey or disturbed, except as
praovided herein, nor shall any oyster beds oy fish
hatcheries within the territory included herein be
disturbed except as herein provided,"

"art, 4052, %he Commissioner is heredby invested
vith ell the pover and suthority necessary to carry
into effect the provisions of this chapter, end shall
have full charge and discretion over ell metters per-
taining to the sale, the taking, cearmrying &vay or dig-
turbing of all marl, send or gravel'or commercial
value, and all gravel and shglle or mudshell and oyster
beds end thelr protection from free use and unlevful
disturbing or appropriation of aam9‘ with such ex-
ceptions as may be provided herein,

"art, 805%, If eny county, or subdivision of
& county, city or town should desirs any marl, gravel,
sand, shell or mudshell included in this chapter for
uee in the building of any road or street, vhich work
is done by said county, or eny subdivision of & county,
¢city or town, such municipality may be granted &
permit without charge and shell have the right to take,
CArry avay or operate in any vaters or upon any is-
lands, reefs, or bars included herein; such municl-
pality to doc the work under its own supervision, but
shell first obtain from the Commisaioner a permit to do
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80, and the granting of same for the operation in
the territory designated by such municipality shsil)
be subject to the ssame rules, regulations end
limitetions and discretion of the Commiasioner as
are other espplicants and permits, When such build-
ing of roads or teking of such products 1s to be
done by contract, then the said municipslity may
obtain a2 refund from the Commissioner of the tax
levied and collected on esald products as fixed by
the Commizsioner at the time of the taking thereof,
by varrant dravn by the Comptroller upon itemized
account svorn to by the proper officer representing
such municipelity and spproved by the (ommissioner,-
and under such other rules &nd regulations ss may
be prescribed by the Commissioner,”

These five articles were originally enacted in 1911
as part of Ch, 68, Acts 32nd, Legislature, Reg, Sess, p, 118,
At that time thoy did not suthorige the ifssuance of & permit
to take sand from "fresh vater lslands -~ rivers, crsaeks
and bayous® and did not include gravel, All of the other pro-
visions were in the original ac¢t except that the minimum price
vas "not less than ten cents per cubic yard” and in lieu the
provieions for payment of rofunds conteinmed in Article 40534,
above, the original act contained this proviatons

*If any county, or any subdivision of & county,
city or town should desirs any marl, sand, or shall or
midshell included in this Aot for use in the dbullding
of any road or street, which work ieg done by such
county, or eny subdivision of & county, city or town,
such county or any subdivision of a county, city or
towvn may be granted a permit without charge and shell
have the right to take, carry avey or operate in &ny
vaters, or upon eny islands, reefs, or bars included
in this Act, and this whether such county, subdivision
of a county, cith or town doez the vork under its
own superviasion or by coatract, but such county, or
any subdivision of & county, city or town shell firset
obtain from the edid Commissioner & permit to do =g,
and the granting of eame for the operation in the
territory designated by such county, or sany subdivigion
of a county, city or town, shall be subject to the same
rules, regulatione and limitetions and discretion of
the as2id Commissicner as sre other spplicants and

permits,”
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The caption of the 1911 A¢t reads in paprt “an Act . . .
to provide for the ssle and protection of ell marl and sand of
commercial value,"

Thie Ac¢t wae emsnded and re-~enacted in 191Y, Ch.

74, Gen, Leve, 36th Legislature, 2nd C. 8. p. 215-21%, The caption
Suotea the caption of the 1911 Act and continuee with the vords

by adding thereto the mansgement, control, sale and protection
by the Jams, Fish and Qyster Commieelioner of all gravel, marl,
sand, shell or mudshell that may be in or upon any islend, lake,
river, creek, or bayou, within the interior of this 8late &z may
not be embracod inm any survey of private land; and providing for
& refund to any ccunty, subdivision of a county, or city or towvn
of all moneys vhlch may be patd by them for the teking of marl,
tand, grevel, shells or mudshell from the public waters of the
State end declaring zn emergency." The emergency clause recited
thot "the fact that larpge gquantities of marl, sand, and gravel,
shell or mudshell belonging to the fitate ere being taken snd
carried avay daily without the State receliving remuneration for
same creates an emergency”, etc, The 1919 Act sdded fresh water
iglends, rivers, creeks and bayous to the territories covered by
the 1911 Act and gravel to tne list of products, All other
provisions of the 1911 statute vere re-enscted, except thet.
Section 8, Quoted above, was re-vordsd es that it no longer au-~
thorized the issuance of & permit without charge to "any county,
or subdivision of a county, ¢ity or town" for the building of
roads or streetz vhere the work vwas to be done by contrect but
in such cases authorized a refund to the county or any sub-
division of e county, city or towvn "of the tex levied and collected
on said gravel, marl, sand, or shell or mudshell, as fixed by
the Gane‘ Pish end Oyster Commissioner at the time of the taking
thereof,” See, 7, Ch, 74, QGen. Lavs, 36th. Legis, vas re-
enacted in 1923 by Section 7, Chapter 16), Qenersel Laws, 38th,
Legislature, Regular Sessfion, and amended only to the extent of
adding a sentence approprieting out of the fish and oyster fund
such emount sas may be necessary to pay "counties, cities and
tova;; for refunds on just c¢laims accruing subsequeant to October
29, r : -

Oonly that porticn of Sec, 7, vhich was part of the 1515
Act, vae brought forward in the 1925 godification sp» Article
405&, ebove guoted, The appropriation which was added by the
1923 amondmant waa dropped, because in 1925 Section o of Ch, T4,
Gen, Lavs (1919) 36th, Legls,, Second C, 8,, was amended 8O as
to create & specisl fund knovn as the sand, grevel and shell
fund &nd the Game, Fish snd Oyster Commiseioner was given suthori-
ty to pay refunds out of that spetial fund, This 1925 amendment
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of Section 6 »of the 1919 Act also provided for refunda to the
State Highwey Commission "of money peld the State through the
Gamo, Fish end Oyster Commiesion for sand, gravel and shell
used by the St{ate Highway Commiasion on public roads,” This
1925 amendment of Sec., © of the 1919 act wes brought forward

= Vo T wwam tem

in the 1325 codification as Article 40534, quoted above,

Articles 3051, %952 and 4053, quoted above, have not
been materlally changesd since they were enacted in 1919 as a
part of Chapter 74, (Qeneral Laws, 350th, Legis,, Second (allaed
Seasion,

It appears from the foregoing review of the history
of the above quotaed articles, that minlmum price provisions

for the sale of aand, marl, atc, were first snacted as a part

of the 1311 Act and that the exact language of the firast
sentences of Article 4053d, quoted above, was incorporated in
the 1919 Act, As & part of the 1919 Act also was the language
now incorporated as the laast sentence of Article 5053, stating
that "no spscial privilege or exclusive righi shall be granted
to any person, assoclation of persons, corporate or otharwiss,
to take or carry awvay any marl, gravel, szand, shell or mud-
shell from sny territory or to otherwire operate in or upon
any 1alang, reef, bay, lake, river, creek or bayou included in
this act,

That the isausnce of & parmit to the Lover Colorado
River Authority to remove ssnd and grevel {rom state property
without charge was 2 privilege can hardly be denled, It vas
a privilege that, under the srticles guotad above, could only
be granted to a county or s subdivision of & county, city or

614

town vhen the sand and gravel vas for use in bullding s road or

street and vhen the vork vas belng done by "such municipality™
itxelf and not by contract, Art, 405%. The Lover Colorado
River Authorlty is a governmental agency and ite Board of Di~-
rectors 1a & Stete Board, Lower Colorado River Authority va,
McCrav, 125 Tex, 268, 83 s, W, (2) 629, but there la no pro-
vision in the act of its oreation giving it suthority to use
sand and gravel rom State property without charge, Article
8194, et saq,, Vernon's Annotated Civil Statutes, Even the
State Highwey Commission when building public roads with state
funds must pay the minimum tax of 4¢ psr ton and make applica-~
tion for refunds in the manner prescrided for cities and

counties, Art, 20534, The statutes above qQuoted muat be con-
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strued together gince they relateé to the ssme subject of
legislation and were in theiy principsal provisions parte of
the same Act, 397 Tex, Jur. 253, However, ve find no smbi-
guitly or inconslistency ian their provisions whether they are
coensidered separstely or together, Article 4053 gives the
‘game, Flsh end Oyster Commismion & discretion in determin
whether to lssue & permit, Tt must be setisfied (1) that the
taking, carrying awvay or disturbing of the marl, grevel, rand,
shelle, or smudshell in the designsted territory would not
damspse or injJuriously affect any oystere, oyster beds, fish
inhebiting waters thereof or esdjacent thereto, (2) that such
operation would not demage or injuriously sffect &ny islend,
reef, ber, chennel, river, creek or bayou used {or frequent
or occesionsl navigation, nor (3) that zuch opemation would
net change or ctharvice injuriously affect .ny current that
would affect navigation, Thoss ere the matters that ere placed
“wilthin-i1ts discretion, Art, 8053, It could refuse & poruit on
any one or &ll of thaas grounds no matter hovw much the appli-~
cant was villing to pay but it has no discretion in determining
vhether or not to charge ‘the minimuum price of &¢ per ton when send,
gravel etc, vas belng removed snd eppropriated the epplicant,
There may ba cases where the permit would euthorige opsrations
on the State'r property which would not involve & taking or
approprietion of the sand, gravel, etc, of commercisl vslue,
In such cape the approval of the Qovernor to the izsuance of the
permit would not be necessary because no sale is invclved or con~
templated, This was noet true, hovevar, in regard to the permit
kerued to the Lover (oloradc River Authority, There the sond
and grevel vas removed from “bars in the Colorado and Llsno
Rivers® and, ss ve underatand the facts, uzed in constructing
dams and other properties bdelonging to the L, €., R. A.

The language of the above Quoted statutes cannot, in
our opinion, o construdd as giving the (ame, FPish and Qyater
Ccomission dlecretion in ilassulng permites for the sale of send
and gravel to persons not named in ths Act for less than per
ton, But even if the statutes vore not cleer on this point and
& construction were nocessary, wo would hold that the Commlasion
did not have this discretion in view of the character and legeal
history of the State property involved,

The beda of navigable rivers are the same aspeciss
of State property &s itlends and tho shores of the sea, Under
the Civil Lsw and the common lsv as applied in Texse, this char-
acter of property vas I{n e pectlisr sense held by the governmsnt
in trutt for the use and bepefit of &ll the peocple and wes nover
subject to location and sale as “publie lands®., Roberte v,
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Terrell, 101 Tex, 577, 110 8., W. 733; DeMeritt v, Robison, 102
rex, 358, 116 8, W, 7951 State v, Bradford, 121 Tex. 515, 53
S. W, (2) 10653 Manry v. Robison, 122 Tex, 213, 56 &. W, (2d)
438, Ccity of Galveston v, Mann, 135 Tex. 319, 143 s, w, (2)
loeé. In 8tate v, Bradford, the Supreme Court seid;

*rrom Lits earliest history this state has an-
nounced its public policy that lends underlying
navigable waters &re hsld in trust by the etste for
the use and benefit of ell the people, Rosboro
v, Picton, 12 Tex, Civ, App. 113, 34 5, W, 791, 43
5. W, 1033, and cases cited therein; Lendry v, Ro--
bison, 110 Tex, 295, 219 8.W. £19; Hynes v, Packara
92 Tex, k&, 85 8, W, 562,

"fhe rule is also firmly established that land
under navigable vaters passes by grent or sele only
vhen so sxpresely provided for by the sovereign
euthority, and there is no presumption that there
has been any act of the government wvhich could have
the effect of passing avay 1ts title, ¥No pover under
the lawv is given the surveyor or the lsnd commissioner -
to grant soil under navigeble wvaters, end no sub- :
sequent recognition or confirmation by the land com-
missioner of & survey made to pees soil under such
vatera will be presumed, Rosborough v, Ploton, 12 Tex,
Civ, App. 113, 3% 8, w, 791, &3 3, W, 10333 City of
Galveston v, Menard, 23 Yex, 349} Oalveston City surf
Bathing Co. v, Heldenheimer, 63 Tex, 562; Arnold v,
Mundy, ¢ N, J. Lav, 1, 10 Am, Dec, 3503 Tatum v, Sev-
yer, 29 ¥, C. ‘Havkn) 2263 Martin v, veddsll, 16 Pet, 309,
10 L. Ed, 997,

chst case held that the north fork of Red River vas &
nevigable stream, The test for determining vhether the bed or
channel of a stream is stete property ie vhether or not the
stream is navigable under Article 5302, Vernon's Ann, Civil
gtatutes, If a stream "retsains an sverage width of thirty feet
from the mouth up®™ (Art, 5302} to the point under inquiry, its
bed belongs to the State regardless of vhen the riperian lands
vers granted end even though &t the time of inquiry the river
may not have & drop of water in it, MNasnry v, Robison, sugza;
Diversion Lake Club v. Heath, 125 Tex, 129, 86 8, W, (2) &%1;
Vhittenburg v, Stete, 157 &, W, (2d4) 691, error refused,
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the pover of the leglslature to determine by statute
the disposition to be msde of the beds or channels of pavi-
gable streams and thsir products 1s nov recognired, State v,
Black Broa, 116 fTex, 615, 297 8, W. 213, 53 A.L.R. 11813
Stephenson v, Wood, 119 T, 564, 34 s, W, (2) 286G, In opinion
Ko, 0-8329, epproved April 1, 152, this department ruled
that H, B. $, Aots ¥0th, Legisleture (1933} now Article Skgle,
vernon's Ann, Civil Stetute, d1d not affect or impeir the
authority of the @Gema, Fish and Oyster Commission to edminister
the sale of marl, gravel, send, shell and mudshell under the
provisions af Chepter 3, Title 67, Article 4051, st seq,, R.S.
1925,

Prior to the 1919 Act, discussed adbove, all members
of the public had the right to take sznd end gravel from the
bade of nevigable rivers in this State. In Joar v, City of
Rosenberg (1909), 115 8, W, 653, the Galveston Court of Civil
Appeals in en opinion by Pleasants, C. J., held that the Qity
of Rosenderg had no suthority to prevent the pudblic from taking
gravel out of thet part of the bed of ths Bragos River which
adjoined that city, The Court salds

*In aoc far as the gravel vhich has scoumulated
in the bed c¢f the river is concerned, while eppellant,
(& riparien owner) has no exclusive right to remove
snd appropriste same, he has equel rights with other
citizens therein, and so long #s he does not inter-
fere vith tho rights of others in sald gravel, he
csnnot be restreined from the &xercisme of the rights
copmen to him and other citigens,”

In the recent ca&se of Cags Bros, v, ¥Whiteman, 139 Tex,
22, 163 8, W, {2d8) 635, it was held that & sand and gravel
sesse, like en oll lease, vested in the lessee a determinsble
fee to the sand end grevel on &nd under the lend, It wvas further
held in that cese that the ovner's remsdy for sand and grevel
vrongfully converted under en invelid lease wes an sction for
danages to the extent of the loss suffered.

Ve are of the opinion that Articles ko5l1-4054%, sbove
quoted, do not authorige the (Qome, Fish and Oycster Commission to
weke & sand and gravel lesze, The last sentence of Articla
%053, providing that "Eo . . . exclusive right shall be grented
to any perscn, sasoclietion of persons, corporete or othervise™
forbids & sale of send and grevel in place, Undor the rule cf
strict construction of grants of pover for disposing of this
specletsi of .ztete property &3 leid dovn in the cases of Rabertis
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vs, Terrell, DeMeritt v, Roblson and State v, Bradford, cited
above, ve are of the ospinion thet the only suthority the Game,
Fish and Oyeter Commission has to permit the taking &nd carrying
svay of send and giravel of commercisl value ffom State-owned
river beds 1is through the issuance by &and with the consent of
the Governor of & non-excluaive Eermit providing for paymont to
the Commission of not less than &¢ per ton, G5See our opinions
Kos, 0-2209 and 0-2209A, which wers igmusd tO you oa April 25,
1940 and My 21, 1940, _

It 1e well settled that the Stete cannot be estopped
by the acts of ite offlicers done in the exerclse of a power not
conferred upon them, 34 Tex, Jur, %52, The povwers of State
officere being fixed by law, £ll persons dealing with them are
charged with knowledge of the extent of their suthority or
pover to bind ths State, and are honnd, at thelr peril, to gs-
certain vhether the contempleted contract is within the power
coaferred. 38 Tex. Jur, 650, Nichols v, State, 32 S, W, 452,
error refused; Fort wWorth Cavelry Cludb v, Sheppard, 125 Tex,
339, 83 5, W. (2) 060; stete v, Regland Clinic Hospital, 136
Texr, 393, 159 8. ¥W. (24) 105, The Commission having exceeded its
authority in fssuing a permit to L.C.R.A, to teke sand and grevel
of commercisl value without charge, the permit was void snd the
State may nov enforce payment by L.C.H.A. of the value of the
sand and gravel, vhich was wrongfully teken, State v, Macken,
162 &.¥W. 1160, error refused; State v, Bradford, 121 Tex, 515,
50 8, ¥, (2d4) 1065; Fort Worth Cavalry Club v, Sheppard, 125
Tex, 339, 83 8. W, (2d) 6603 eand Cage Bros, v, Whiteman, 139 Tex,

We accordingly answer your first question in the nega-
tive. Ar to your second Question, ve suggest that you ascertain
from any evelleble sources and through the exercise of your
statutory povers the smount of sand end grevel which has been
vrongfully teken by L. C, R. A, fron river beds belonging to the
state by virtue of the invalid permit end mske demand on L, C, R. A
for payment of the value of such send snd gravel at the esteblished
price {(of not less than 4¢ a ton) for vhich the Commission vas
selling sand &nd gravel et the time of the vranglful taking,

Trusting that the foregoing ansvers your inquiries, we are

~GVIED JUN 2 1943 Yours very truly

.,,//<§é£;r7%z/7'aﬁzfiifcf?flg,n,d. ATTORREY GENERAL OF TEXAS
" E1T ASSISTANT | f/ t '

T ENFY GENERAT
By Fegan Dickson
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