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Article $09 (the presgent statute) mandatorily
requires tho accumulation of a surplus to the amount eof
fifty per cent of the bank's capital steck, snd specifisal-
1y declares that ®said surplus shall not de shed ex-
cept for the payment of losses which may ocour,*”
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with or wvithout the consent of the Banking Cossiesioner --
be authorised to diuxinish an existing surplus (vhich does
not exceod fifty per oent of its capital stook) for the
purpoge of increasing its capital stock.

In the next place, while Article 1, Chapter VI,
of the Banking Code (not yet effective) makes some impor-
tant changes in respect to surplus, it does not suthorise
the uge of certified surplus by the bank, even with the
congent of the Banking Comdesioner, for the purpose of
inoreasing the ospital stock of the bank, where such syr-
plus does not gxceed the pequirement of the statute.

This Article, like its predecessor, (iArticle 800)
mandatorily requires the creation of an account to be knowm
a8 surplus, a part of which may from tims to tige be ceorti-
fied, and shall be known as %®Certified surplus®, Unlike
the parent statute, this statute requires a continuous
building up of the surplus bofore the payuent of dividends
until the fund known as the certified surplus eguals the
capital ef the bank. It furthermore specifically limite
the purpose of the certified eurplus te absorbing ®*losses
in excess of undivided profits and uncertified surplue*,
wvhich items are first to de used fer such purpose hefore
rasort to the certified surplus.

An ngpmnt ambiguity in the statute artses from
the language, "Such cortified surplus shall not de gg@'u_sg
the gonsent of the Comsigsioper,
This axbiguity is only apparent. One can not construe the
last=gquoted language as authorisging the bank upon the writ-
ten consent of the Comxissioner, to reduce an existing cer-
tified surplus below the minimom requiresment of the statute -~
that 1s, & sup equal to the capital. That would be to des-
troy in effect the statute of ecertified surplus itself,
and thus make the clause repugnant to the paramount re-
quiremant of the Legislature. Rather, we think, the dis-
F oretion here given to the directors andi the Banking Cowm-
xissioner pertains to that part of the certified surplus
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in axcess of the goggremmu the t -- that 1s to
say, exo6es of the capita ﬁm%‘:—n

Such a construction is a reagonable and fair one,
and does not lead to an adbsurd consequencs nor thwart in any
measure the clear legislative purpose to require an adequate
surplus.

Trusting that vhat wve have said will gatisfactoer-
ily ansver yeur inguiry, ve are
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