Honorable S=m H. Davidason
County Attorney

Hockley County

levelland, Texas

Dear 3ir:

relating to“dommis-
pf tax attorney.

ered into & contrast

. The contract fole-
by the Comptroller and was
Four months prior to the
attornsy moved from

termination of the qontract t

Hookley Cou and,\quhiqqunt his removal, he failed
each month to f;lo vith the colleotor the records, copies
of ¢ cationy, notices, eit,, required by the contraat

to be %0 ed{ Because of guch failure ths tax collector
neithér paid the tax attorney commissions on taxes collected
dur sudh months not, did hs place any sum in escrov to re-
present the amount jof such commissions. The tax collector in
Question has ‘filed hi¢ monthly report for each of such months,
and has filed and had accepted his apnual report for 1942,
and has turned his office over to his successor. The tax at-
torney nov seeks commissions for the last four months of the
contract,

You lnquire:
*l. 1Is the action of the former Tsx Collect~

or in not paying the commissions for the last four
months of the contract conclusive, or would the

NO COMMURICATION IS TO BE CONSTRUED A% A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ABSISTANT
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Commigsioners' Court, if said Court vere convinced
the claim vers just and unpaid, have authority to
revise the acts of the Tax Collector after the ex-
piration of the Contract?

"2, If sald Commissioners' Court were author-
ized and sav fit to allov the claim, vhat would be
the correct procedure for paying said cleim on the
commissions for the sounty as well as State Delin-
quent Taxes upon which claim is based?”

The contract in Question provides, inter alia:

“Clause VIII. First Party agrees to pay to
Second Party as compensation for the services here-
under required 74 per ceat (not to exceed fifteen
(15) per cent) of the amount collected of all de-
linquent taxes, penalty and interest of the years
covered heredy, actually collected and paid to the
collector of taxes during the term of this contraot,
of which 3e¢cond Party is instrumental in collecting
as evidenced by coples of communiocations, tax
notices or abstracts flled with the tax collector
prior to the payment of such tex, insluding collec-
tion of taxes on property not appearing on the as-
seasment rolls nor shown delinguent but which would
bhave been so shown had it been properly assessed,
discovered by sald 8econd Party, as and vhen col-
lected, following the end of each month within the
period of thias contraci, »raeordingly as the collect-
or makes up his monthly reports; . « . «

L]

L L] - .

Clause XI. At the end of each month, or as
soon thereafter as the tax collector shall have
made up his report showing collections made for such
month, seid 3econd Party shall have access to said
report and shall by comparison of the same with his
own files or record of service, copies of which he
has filed with the tax collectar, make up in trip-
licate a report of c¢ollections out of which he ia
entitled to commisszion under the terms of this
contract. Second Party shall alsoc have access to
the ¢ollector's receipts for such collections and
shall, in his reports to be made on forms furnished
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by the Comptroller, shov each year and the taxes

collected therefor on & separate line. . . .

H '~ After the report has been signed and sworn to by
B8econd Party, two coples of the same shall be de-

livered to the Tax Collector, one to be attached

to and sent with the Collector'!s monthly report to

the Comptroller, the other filed in the Collector's

office, and the third copy to be retained by the

Second Party.

"Clause XII. Eech month, after having received
coples of the contractor's report as provided for in
the preceding section, and cheocked the list of
taxes shown therein with his own report and with
copies of communications filed with him, as provid-
ed for in Section XIl1I of this oontract, and after
having verified the correciness of commissions
claimed, the county tax collector 1s hereby author-
ized ordered and directed to deduct the above spe-
cified per cent of said taxes, penalty and interest,
or such amount as can be allowed under the penalty
and interest restriction, to which Becond Party is
entitled, and to pay the same to him, unless other-
vise herein directed and to take his receipt as pro-
vided for on Form 107, Contractor's Report, which
vhen received in the Comptroller's office will be
the Comptroller's authority to allow the said tax
collectory bredit for- the amount so paid; provided,
that the tax eolleotor before complying with the
provisions of this sesticn shall first satiefy him-
self that the Luad required of Second Perty under
the provisions of 3ec¢tion X of this contract has
been approved and placed on record in the office of
the county clerk; and 1t is here further provided,
that should any question arise regsarding commission
claimed the tex collector shall withhold the pay-
ment of such commission or an amount equal thereto,
placing the same in escrow, and apply to the Btate
and county, accordingly as they may be effected, for
information and direction as to the proper amount
of commisgion due to be allowed under the terms of
this contract.

"Clause XIII. In order that the tax gollect-
0r may be able to verify and attest the correctness
of commissions claimed by Second Party, as evidence
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of service and to entitle him to the cocumissions
provided for in this contract, Second Party shall
file with the tax collector prior to time of pay-
mant, copies of such communications, tex notices or
abstracts wvhich shall be preserved by the tax col-
lector in asome systematical order as vill make them
eanily accesaibls for the purpose of verification or
for some other value as the same may have in case

it becomes necessary for the county and State to
buy in such properties at tax ssales, said sopy or
copies shall elso ocontain such information or refer-
ence as vill enable the tax collector to readily
locate the tax as it appears on his delingquent forms
and/or delinguent records.”

Under the terms of the contrast the filing of month-
1y reports by the tax attorney 1s expressly made a condition pre-
cedent to his receiving compensation, for the tax sollector is
"suthorized, ordered and directed” to deduct the attorasy's com-
migsions from the tax receipts only ®after hav received
copies of the contractor's report.” MNoreover, Clause XIIX
embodies atill another such condition by stat that “to en-
title him to the comuissions provided for in this ooatract,
Second Perty shall file with the tax collsctor prior to time
of payment, gopioa of such conmunications, tax notices or ab-
stracts. . .~ Also, as a practical matter, it 1s only after the
tax attorney has filed the required information that the tax ool-
lector and the Comptroller are able to ascertain the proportion
of the total tax ¢ollectiona vhich the attorney has been instru-
meuntal in obtaining, and the nature &nd amount thereof. Finally,
until this information is received, the tex collector has no
basis for ascertaining wvhat amount, if any, should be placed
in escrov pending the solution of any dispute vhich might arise
in connection wiith the commissions.

Sinee the tax attorney failed to fulfill these con-
ditions for the last four months of the contract, ws are of the
opinion that your tax collector was correct in failing to pay
commissions for this period. We are further of the opinioan that
with respect tc the performance of these conditions time is of
the essence, and that such conditions cannot now be satisfied.
We quote from 3 Williston on Contracts, § 846;

"When it is said that time is of the essence,
the propsr mesning of the phrase is that the per-
formanco by one party at the time specified in the
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contract or within the period specified in the con-
tract is essential in order to eneble him to re-
- quire performance from the other party."”

in 10 Tex. Jur., | 239, p. 417, the sauthor states:

"Whether or noct tims is of the essence of a
contract depends upon the intention of the parties.
The question is resoclved upon consideration of the
langusge uased and the attendsant circumstences, Or-
dinarily time is not of the essence and an inten-
tion to méke 1t so must be clearly manifested.”

We feel that such a manifestation is present in the
ipstant contract. In both Clause VIII and Clause XIII vwe find
the requirement that coples of comunications, tax notices or
abstracts be filed "prior to the payment of such tax,” while
in Clause XI we find the further reguirement that the tax at-
torney's monthly report be compiled and delivered "at the end
of esach month, or as soon theresfter as the tax collector shall
have mads up his report showing collections made for such month.”
Implicit in these requirements &nd explicit in the language em-
ployed is the fact that tardy conformance therewith would dis-
rupt and to & large extent thwart the entire scheme establighed
by the contract for the ascertaining and deducting of the at-
torney's coonmissions.

Moreover, under this contract ithe attoraesy's commis-
sions vere T4 per cent “of the smount collascted of all delin~
Quent taxes, penalty and interest of the years coversd hereby,
actually collected and paid to the collector of taxes during
the term of this contract." Clearly under this provialon and
under the remainder of the scontract Lt was contemplated that
such commissions be patd and dedusted from the tax moneys actusl-
ly received as a result of the attorneys efforta. Article 7335,
V. A. C. 8., Morrison v. Lane, 157 3. W. (2d) 466 (Civ. App.
1541). The ascertmining of such moneys, the authority for the
deductions therefrom, and the c¢btaining of credit for the de-
duction from the 3tate's share of such funds all are expressly
predicated upon the tax attorney's performance in s timely
fashion of these conditions which the coatracti made & pre-
requisie 10 his receiving compensation. HHis fallure to per~-
form such conditions makes it impossible now to adhere to the
terms of the coatract by compensating him from the tax receipts
for whoase collection he might heve been responsible, aince
such receipis have long since been reported by the tax oollect-~
or and transmitted to the appropriatelﬁtate and gounty funds.
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Moreover, even if this had not ooccurred, it would now be
possible to ascertain the taxes collected by the attorney
since no coples of notices, etc., have been filed to make
possible such ascertainment, while to aliow such notices to

he filed &t the present time would be to open the door to
which the contract sought to prevent -- the filing of purpo

¢d notices and communications to those persons who had alrec
paid their taxes. Finally, the contract itself contained an
sxpress termination date, December 31, 1942; the presence of
sush a date evidences the intention of the parties and provid-
‘¢4 ample notice to the attorney that all acis required to be
done thereunder should be completed at that time. Consequent-
1y, ve feel that the intention of the parties and the circum-
stances attendsnt to the formation and operation of the con-
tract compel the cunclusion that time was of the essence with
respect to the performance of the conditions relating to the
compansation of the tax attorney.

3ince the tax attorney haes never satisfied susch con-
ditions and is now precluded from satisfying them, 1t follows
that he has not and cannot cbtaim & legally enforceable claim
against Bockley County with respect to the commissions vhish
he seeks. This being so, ths county suditor cannot approve
such claim (Articles 1660 and 1661, R. C. S.) end the comais-
siopers! court is without jurisdiction tc order its approval.
| Cameron County v. Fox, 2 8. W, Sﬂd) §33 (Com. App.); Howard v.
Henderson County, 116 8. W. {(24) 479 (Civ. App.g. This oon-~
clusion makes unnecessary an ansver to your second questlon.

Trusting that the foregoing fully ansvers your in-
quiry, ve are

Very truly yours

R I AN R 9' G423
ATTORNEY GENERAL OF TEXAS
Bﬁ'e_;E?D ££;;lt~:ﬁL-¢4ul£2_E;;Zu

LTIy L ISICTANT
AT RSTY GEITIRAYL R. Dean Moorheed
Assistent
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